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UNITED STATES DISTRICT COURT U.S. DISTRICT ¢ 
NEW HAVEN, cont 
FOR THE 
DISTRICT OF CONNSCTiCUT 
EDMOND PFOTZER, BY E. JOHN PFOTZER, 
HIS ATTORNEY-IN-FACT, AN) E, JOHN 
PFOTZER, CO-PARTNERS TRADING AS | 
EB. & BW. PFOTZER, _ CIVIL ACTION 
Me ! NO. B-947 
Plainctifés, 
Ve 


AMERCOAT CORPORATION, AND 
AMERON, INC. 


Defendants. 
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NOTICE OF APPEAL 

Notice is hereby given that the plaintiffs herein hereby 
appeal to the United States Court of Appeals for the Second Cire 
eult; 

(a) from tia order of the United States District Court 
(Newnan, J.) dated May 12, 1975, denying: "PLAINTIFFS' MOTION TO 
SET ASIDE STIPULATION OF DISMISSAL, DATED NOVEMBER 11, 1974" (copy 
of ruling attached marked Exhibit "A"; and 

(b) plaintiffs appeal from the order of the said District 
court (Newman, J.), dated June 14, 1976, denying "PLAINTIFFS' Oe 
TION FOR REARGUMENT PERTINENT TO PLAINTIFFS’ MOTION OF MARCH 9, 
1976, TO SET ASIDE STIPULATION OF DISMISSAL eines NOVEMBER 11, 
1974" (copy of order attached marked Exhibit 5"). 


Pursuantly, plaintiffs appeal from each and every part 


of the said orders, (a) and (b), supra. 
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DISTRICT OF CONNECTICUT 


EDMOND PFOTZER, ET AL 

v. CIVIL NO, Be947 

AMERCOAT CORPORATION, ET AL 
RULING ON PLAINTIFFS! MOTION TO 
SET ASIDE STIPULATION OF DISMISSAL 

On September 11, 1974, the parties to this action 
entered into a stipulation providing for the dismissal of 
this action with prejudice, but without prejudice to the 
_. prosecution of a state lawsuit involving some of the same , 
claims the plaintiffs had sought to litigate in this chee, 
Plaintiffs claim the defendants have wesaebas the scttlemeat 
agreement. Since the stipulation imposes no affirmative 
‘duties on any of the parties, it is difficult to understand 
the claim that the agreement has been breached. 

At a hearing on this motion, plaintifis elaborated 
and somewhat altered their claim to assert that the stipula~ 
tion for dismissa. should be set aside because it was induced 
by fraud. Plaintiffs contend that prior to the stipulation 
for dismissal entered in this case, a stipulation was entered 
in the state court litigation by which the plaintiffs under- 
ghood ali pending issues would be submitted for resolution. 
Plaintiffs further allege that this understanding was under- 
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' allege thwarted their abilicy to pursue their counterclaim 
against the state court plaintiffs. 

The short answer to all of this is that plaintiffs 
explicitly elected to remit their controversy for determinas 
tion in the state court, and cannot now complain because | 
that tactic has noc proved to be as advantageous as they 
anticipated. Tho stipulation entered in this case imposed 
no obligation on the defendants to press their claims in the 
state court. Indeed, it is hard to understand how anyone 
can seriously contend that they have a judicially enforceable 
right to be sued by someone elsa, In any event, if, as 
‘plaintiffs allege, the outcome in the state court litigation 


somehow deprives plaictiffs of an enforceable right they 


believe they acquired pursuant to a stipulation entered ia 
that litigation, their remedy, 1€ any, is to appeal the 
unfavorable orders entered in the state court litigation. 
In fact, such c-7eals » ave been taken and are now pending, 
including an appeal from the state court's refusal tis cone 
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through the integrated business activities of its successor, 
Ameren, Inc. (hereafter “Ameron"'), former ly Amercoat Corporation, 
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TZIRD COUNT AGAINST 
15. Repeas First cad Second Counts. 
16. On infosmation and belief, Aneron is 2 
Successor corporatica to cetendent Anercoat (Exhibit No. 2). 
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uh) aad Othorvise dis;ose of, to mortgage or otherwise 
oacuwers, and generally in any and avery way to invest ia, 
develop, exploit, own and dual in and with real estate, 
Loth i, roved and unimproved, lease and lesschold interests 
end wetus, O41, gav and mineral sights, ead a1] rights, 


jatusesta, wstates and equitics therein; 


(4) To lund soney and negotiate loans with or withe 
out saterest, and with or without security: to draw, accopt, 
eraicrsg, discount, Luy, so}3 and doliver bilis of oxchango, 
pronsusory notes, Lonua, dobontures, coupons anld other 
Auyatiable inatruwents and securities; to purchase, acquire, 
CMR, natu, guaranctoc, soi, assign, transfer, mortgage, 
péedge ad othurwiso sispose of and deal in, shares, bonds, 
avtws, dobuntures ce other scecuritics or evidences of 
Jadubtedncss of any other person, cerporation or associa- 
tion, whothor domestic or foreign, and whether now or is 
horeaftor orcanized or existing; and, while the holder 
‘thereof, tc oxcrcige all the rights, powers and privileges 
ef ownorship, including the right to vote thereon, to the 
Gama extont 26 a patural person might or could do; 


te) To apply fog, lease, purchase or otherwise 
acquire, and to hold, use, own, - operate and iatroduce, 
assign, sell or otherwise dispose of, any letters pate:.t, 
Yicanses, improvements, processes, trademarks, trade 
panes, Copyrights, devices, methods and formulae, used 


be t 1 nf tha 


United Statea, or elsewhere, or otherwise; and to use, 


exercise, develop, grant licenses in respect to, or 
otherwise turn to account any such patents, licenser, 
processes, inventions, improvements, Ceviccs, methods, 
formulae, trademarks, copyrights and trade names, or the 
like, or any such property OF rights, and to supervise 

or otherwsse exercise such control over its said licensees 
and the business conducted by then, as may be agreed upon 
in its contracts wit! such licensees for the protection 

of ita rights an said patents, inventions, privileges, 
precesses, fOrmilst, improvements, devices, tracemarks, 
peathods, copyrights, and trade names, anc t :cure to it 
the payment of agreca royalties; and to manui-csture or 
Geal in any articic, 


© 


like, under any 6u-4 patents, OF any articles of any 


product or by-product, process OF the 
description used or suitable to be used in connection 


therewith; 


acguire, by purchase or otherwise, the good- 
will, bus.ness, property rights, franchises and assets of 
every kind, witl. or without undertaking to discharge, either 
wholly cr in part, the ‘iabilities of any person, firm, 
association or corporation; and to acqusre any business 
as a going concern or cti:erwise, (1) by purchase of the 
assets thereof, wholly or .n part, (2) by acyuisition of 
the shares or any part thereof, or (3) in any other manner) 
and to pay for the same in cash or in the shares, or bor.ds, 
or notes, or other evidences of indebtedness of this cor- 


ration r otherwise; (5 hald, maintain anc Sperarce, oF 


goodwill, busanese, sights aad propwiry Se acquired, and 
to conduct in any Lawfua manner the whose or any part of 
any business 60 acquired; wed tc cxcrcsse all the powers 
necessary OF COAVERIEAE 4h ang about the management of 


auch business; 


(g) Bo enter sAtO, make, perform and carry out con- 
tracts of avery ort and kind, which may oC necessary OF 
convenient for tie business of thas corporation, with any 
person, firm oF corporation, whaethar private, public or 
municipal, body pOsstece, any state, territory oz munici~ 
pality of the United States Of America, or any foreign 
country or agency, oF political subdivision thereof; 


4 


' 

(hn) To’ engage in any undertaking or business, as a 
general or limited partner, joint adventurer OF otherwise, 
with any person, firm OF corporation, and to conduct its 
business, or any part thereof, or any business in which 


it is erjagecé as a partner or joint adventurer, under such 


fictitious name Or names 4S May be determined trom time to 


(i) To promote or aid in any manner, financially 
or otherwise, any person, partnership, joint adventure, 8 
association or corporation and, for this purpose, to 
guasantee the CONCEACtS, dividends, shares, bonds, deben~ 
tures, notes ane other obliga. tons of such other persons, 


partnerships, joint adventures, associations or corpota= 


tions; 


COMPLAINT 


(3) To borrow money, to issue bonds, notes, debea- 


tures or other obligations of this corporation from time 


to time, for any of the objscts or purposes ef this cor= 
poration, and to secure the same by mortgage, piedge, deed 
¢ trust ur otherwise, or to issue the sane unsecured; to 
purchase or otherwise acguira its own bonds, debentures 
or other evidences of its indebtedness oF obligations; to 
purchase, hoie, sell and transfer shaves of its own capital 
stock to the extent and in the manner provided by the laws 
of the State of California as the same are HOw in force 


or may hereafter be in force; 


(k) To carry on any business whatsoever which this 
corporation may deem proper OF convenient, in connection 
with any of the foregoing purposes oF otherwise, or which 
may bo calcuiatad, directly or indirectly, to promote the 
interests of thie corporation oF to emiance the value of 
its property cr business, within the scope of the powers 
AG purpose wag corperation; to conduct ita business 
in thie 6 an other estates, in the District ef Colwabia, 
in the te: tories and possessions of the United States of 
America end foreign countries; and to hold, p rehase, 
merts:9e and convey real and personal property, either in 
or out of the State of California, and to ‘eve and te 
exercise aii the powers conferred by the laws of California 
upen a corporation farmed under the lawa pursuant to and 
wider whach this corporation 26 formed, és such lawe are 


new in effect or cay at ehy tana hereafter be amended: 


(3) To do any ect and transect 4, ouginesé@ 4&8 


connection with the saic purposes and powers which a 


co=partner or natural persor. eculd do or exercise, and 

which now or hereafter may be authorized by law; to carry 

on any other lauwful business enterprise or activity what=. 
ver wnich may seem capable of being carrice on in 

connection with the fcr-yoing, oF calculated, directiy 

or inuirectly, to pro te the interests of this corporas 


tion or to ennance the volue of its properties; 


{(m) The joing statement of purposcs ehall bo 
construed as a stateme:& of both purposes and powers, 
and the purposes and powers stated in each clause shall, 
except where otherwise expressed, be in no way limited 
or restricted Ly reference te or inference from tl 
of any other Clause cr poragrapn 
oujects, purposes anc 
clauses anc paragra, 


as independent ¢ 


California where the 
of the business of 


as tho County of 108 


ee s 
GAL (a 


} 
f 
swenty*Five 


Thousand (25,060), 4 gun aggeevats par of Dwenty- 


, @ach Of wists 


Vv 


a a The number of. discecters of this corporation shall 
‘j be threa (3). 
The names and adicoc7as of the persona to act as 
* the first directors of this corpuration are: 
Lawrence R, Tollcnaere 
460 South Atlancic Boulevard 
Montercy Park, Culiforsia 91754 


; John MN. Recad 
‘ $00 South Atlantic Youlevar 
Monterey Para, California 3% 


Si Jenner 
0 Si h Atiantic Boulevard 
Cilifernia $1754 


7a, 


IN WITNESS WILREQGF, for tne purpose of forming this 


reovation under the laws of the State of Californis, wa, 


undersigned, cco: st wag the incorporater. of thas 


voration, inca. .i.7 tne persons nated hereinaccve as 


a | 


Y mapinnenin 


Hae Co 


4 


€ 


Pe 


.«FIRST AMENDED COMPLAINT 
encores aio ae aaenaan 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 
oe 7° 

On this To) day of Kn gv i Let-1970, before me, 
the undersigned, a Notary Public in and for said County 
and State, personally appeared LAWRENCE R. TOLLENAERE, 
JOUN M. RECO and RICHARD HK. JENNER, known to me to be 
the persons whose names are subscribed to the foregoing 


Articles of Incorperation; and acknowledged to me that 


; 
they executed the same. 


? 
% 


Ih WITNESS WIUCREOF, Tf have hereunto set my hand and 


official seal. 


Q 


1 


Notary Pubissc in an 
County and State 


OFFICIAL CEAL 
MARY LOU WES3 


i mgrenn mais - CARE net 
Bete meh. ¥e 
os ances Count? 

Ane 33 43 


gon Experts wt os, sa4 


semapneet tay emanate 9 O 
- ee : 
Pea * 


ae tee 
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« 
# 


a, cmc ges 
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SEC.4-FIHST A’ ENDED 0; } 
A PIEEO 


Une of bevriy od Gel 
Ar0narvey v pr grad ilraphp 2s sid 
MERGER OF SUBSIDIARY COKPORATION JAN 41971 
SERTIZICATE OF OWNERSHIP Gand Ckkcs os 
by ad 
Deputy 


We, the undersigned John M. Reed and R. iH. Jenner hereby 


do certify that we are, and at all times herein mentioned have 


been respectively tie vice president and secretary of Anweron, 
. oa a ee 


Inc... ther certify 


—_— oo 


and state: 


a Cali ia corporation; and hereby do f 


(a) Tuat said corporation owns all the outstanding stock 


of Amercoat Corporation, 4 California corporation. 


ting of the board of directors of said 


‘ere adopted by a majority 


(b) “hat at a mee 


-corporation the following resclutione 


of its board of directors to marge Ame coat Corporation, & 


California corporation and to assama al. its obligations: 


tie outstanding 


WHERLAS, this corporation owns ail 
nia corporation; 


stocnx of Amercoat Corporation, 4 Califor 


WHERCAS, it is deemed advisabie and in the best 
nter € this corporation and its shareholders 


et ocporation merge Anercoat Corporation 

anc ail its obligations; 

nc EREFORE, BE I7 RESOLVED, that this ecrporation 
~mercoat Corporation into itself and assume 

@in atS Obligations pursuant to Caiifornia Corporations 


Code Section 4124; 


that the president or vice president 
assistant secretary be and they 


RESCUVES ecco ’ 


and secretary or vgs 

nerew; :©& authorize a and directed to excoute and file 

a certificate of cwnership as required by Califteraia 

Corporations coce Section 4124 and taka such further 

action a5 may be neccesary OF proper to accomplien 

4C% Ha rgul. 

(ec) S5on ais retang of the oGare ef daxcctote at wien 
said reso.ution was suo, teu vas duiy Se.d O% tHe Gt. day of 
joverber, aJ7G, at tie neue of 3 O° ui@ek Pi. OF OO SOM os 
Atbantic Bou.evat in the City os o. erey Park, State of 
Cai .fernia, ofa tre! said FeSO UIC wae adopted by wwe vote 

tan daractars, the eutherised and eiectec sumper wl dicacters 


EXHIBIT NO Z 


AAO REM At NN COREA MB rn i IT A TS 


i 
a4 


ee et ag Ft 


. 


SEC. &-FLAaST AMENDED COMPLAINT 


7 


on tne board being ton, oll of whom were presont and voting 


at said meeting. 


AMERON, NC. 


Johan M. Roed and k. He Jenner, the Vico President and 
Secretary, respeciively, of Ameron, INnCe, 3 Ualiéernia 
corporation each says} 


- 


} x ‘ ’ ; 
I daclare’ uncer pe..asty of perjury that tas focegoirg 
ia true and correct 

Executed on tau .7eh Gay of December, 1970, at Monverey 


Pars, California. 
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ent ef On ettorney ween whem proceac may be aerved, ond : : 4 


2. A Certilicats of Coed Stonding evihenticated ay eppropriota ofliccs ef the slots af ingerperation. 
. \ = r . Cre 
Tae Secretary vf the Stote of Connecticut Dote : : P { ao! 


Ae Gurpocation nemed below hereby cppiiva fore Comilicate of Avtnorty to do businuss of conduct Giiaira in the State of Connecticut. 
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YOULETT 


CO! PLAIN. r 


APPOINTMENT OF ATTORNEY FOR SERVICE OF PROCESS 


(Foreign Corporation) 


The nama of the corporation AMERON , 


California 


The corporation « 
torney upon who 
bec: ya eel agre 


its at- 

nst it, May be served. 

OCESS against it which is served on said attorney 
at 


r + 


nd valic.ty as if served on the corporation and that 


pt 


n force as long as any tiadility remains Outstanding 


wartime 
ah hoe on 


The eppointee is corporation ‘i the -taws of penne whose 
principal office in the State of Corinectx “799 Main 


Connecticut 05103 


Wann © 3 
ease vO 


ANERON 
f" AGIAN 


rns AO inhi A 


a 


amit wu 


I 


EXC AA RKB EXXE of Secretary 


a 
Pam ams 
Pw 8 


Fi 
eS 


m~?s 


Awe Uitte : 


DIRECTORS (Outside) 


Victor K. Atkins 
president 

Doraa Company Mines Corporation 
2815 Vallejo Street 148 Via 


Waziers, Lido Isle 
San Francisco, Californig 94123 Newport Beach, California 92660 


el . 
Kenneta 


R. Stanton Avery £ Nye 
Chairman, Avery Products Corp. Ma jem Consultant 
430 Laguna Road 

Pasadena, California 9..¢ 


Sordon L. Hough 
. Director, Public & Em; 
American T & T Company 
200 East 64th Street 
New York, New York 1006 
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}  WUY 8 9g’ ENUORSED THENZON NEW HAVEN, CONH. 
_&f — UNITED STATES DISTRICT couRT : 
ae NEW. FIAVEN 


& 


FOR THE DISTRICT OF CONNECTICUT 


EDMOND PFOTZER, etc., et ano.’ 


| Plaintiffs, 


AMERCOAT CORPORATION, 


) 
) 
) 
) . 
Vv. ) Civil Acticn No. B=-947 
P , , : 
) 

AMBRON, INC., ) 

“iti ) 

) 


' 
parmns 


STIPULATION OF DISMISSAL 
onl ett ddan 


actions between the parties, based upon the same transaction 
or occurrence, nameiy Civil Action 14326 in the Superior 
Court of the State of Connecticut, Civil Action 4768 in the 


United States District Court for tha District of Delaware, 


| 
) WHEREAS, there are presently pending three civil 
| 
! 
| 


and Civil Action 5-947 in tha United Stateg District Court for: 
the District of Co: 

WHEREAS. \1@ parties are in dispute as to the terms 
of a stipulati tered into in one of these actions, Civil 
Action 14526 i:. \i6 Superior Court of the State of Connecticut 
On September 9, i974, and 

WHEREAS, the 


PFeSentiay Penaing 


[G¢ to the prosecution 
aloresaid 
trensaction or occurrenca, ; MEtenu.g the eventtal 
Getermination, whataver that may be. o2 cms Of gaid 
Btipusatiacon, Our without pres te 1 prece.ccution of such 
Cigim @8 i6 presented 16 Civil Accdon $763 and in Civil Aetien’ 


B47. supra, in Civ... Action 246326 in tae Japesier Cours eof 


SEC.5-STIPULATION OF DISMISSAL, 
WITH ORDER E!DORSED THEREO! 


NOW THEREFORE it is hereby stipulated and agreed 

by and between the. undersigned that this action hereby is 
dismissed, with prejudice to the prosecution of this or any 
cther action based on the transaction or occurrence alleged 
in Civil Action 4768 in the United States District Court for 

| the District of Delaware and Civil Action B-947 in the United 
States District Court fir the District of Connecticut, but 
without prejudice to the prosecution of suci, claim in Civil 
Action 14326 in the Superior Court of the State of Connecticut, 
with costs to abide the determination of Civil Action 14326 

the Superior Court of the State ct Connecticut, said costs 

to be determined in accord with the applicable Federal Rules of 


| Civil Procedure and Federal Statutes. 


November // 


as 


, aa 
iff prg’se 


i 

ce oe 

Yee i 
POTZER, 

Filaintiff pro se 


. 


LZ fel 


Conn. 06601 


SO ORDERED thie “/ = day of November 
or oil 


Saad * 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF CONNECTICUT 
EDMOND PFOTZER, ETC., =* ANO, +: CIVIL ACTION NO, B-947 
| Plaintiffs, : MARCH 9, 1976 

vs. 


-AMERCOAT CORPORATION and 


_AMERON, INC., E7C. : PLAINTIFFS' MOTION TO SET 
ASIDE STIPULATION OF DISMISSAL 


Defendants, : DATED NOVEMBER ll, 1974 
\Plaintiffs move: 


i 


(1) For an order of the Court to set aside the "STIPULATION 
‘JF DISMISSAL" dated November 11, 1974, as entered into between the 
parties herein, on tic ground that said “STIPULATION OF DISMISSAL” 
ee been breached iy tne defendants, and 

(2) That tne Court restore the case to tne active docket, and 


(3) For auch other relief es may be Just. 


For the plaintiffs, 


é 
iff 


Gdmona Protzer, pro se 


SEC. 7: PLAINTIFFS* AFFIDAVIT IN SUPPORT 
MOTION TO SET ASIDE MSTIPULATIO! OF D DISMISSAL" 3la 


IN THE UNITED <TATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


EDMOND PFOTZER, ETC., ET ANO, : CIVIL ACTION NO, B-947 ie 
Plaintiffs, +: March 9, 1976 is 
v8. a 

pb RCOAT CORPORATION and 3 

‘AMERON, INC., BTC. 


Defendants. : AFFIDAVIT IN SUPPORT OF MOTION 
TO SUT ASIDE "STIPULATION OF 
“STATE OF DELAWARE { : DISMISSAL” BETWEEN THE PARTIES 
88. DATED NOVEMBER 11, 1974 


\COUNTY OF NEW CASTLE 

E, John Pfotzer being duly sworn deposes and aays that he is 
sone of the plaintiffs appearing pro se in the above captioned 
action, that he is fully familiar with all of the facts related 
‘nerein, and that he makes this affidavit in support of plaintiffe' 
application for an ovdcr to set aside “STIPULATION OF DISMISSAL” 
'SETWEEN THE PARTIES DATED NOVEMBER 11, 1974. 


i. Tris application is made in consideration of the fact 
that tne parties wemiah Gan on September 9, 1974 enter into 4 
stipulation in the Superior Court (Stamford) County of Fairfield, 
connecticut, Civil Action No. 14326, Exhibit A, annexed, which 
inter alia provided for tne dismissal with prejudice of the subject 
action in this Court. 
2, On or about September 9, 1975 the detendants breached tre 
.id settlement agreement of September 9, 1974, in tne Superior 
ssart of Connecticut, and did subsequently reaffire said breach at 
various Gates subsequent thereto, the last of euch affirmations 


veiling @ade on Barch 3, 1976, and Maron 4, 1976, ana by virtue of 


ad 


“~ 


— 


FS* AFFIDAVIT IN 3UPPORT 
DE “STIFULATTON OF DISMISSAL" 


ee 


SEC. 7: PLAINTIF! 
MOTIO!. TO SET IL 


jesse breach the plaintiffs are now moving to set aside the 
“STIPULATION OF “ISMISSAL” dated November 11, 1974, a8 made in 
thie Cour;, Exhibit B, annexed and incorporated herein. 

3. Pertinently, your deponent asserts that the plaintiffs 
ynerein did on their part promptly, and faithfully fulfill and 


‘oie out all their recuired acts, duties, obligations and 


ce ee ee 


[pronece as are s¢% out, in tne Exhibit "A" affixed and incorpor- 


ated herein, and that the record in Civil Action 14326, Superior 


Court of Connecticut, shows that the defendante on their part have 
\radied to perfo-n their collateral promises, although they have 


‘otherwise wrongfully appropriated benefits of the "STIPULATION OF 


"ber li, 1974 in this Court. 
| 


‘eeu as was duly executed by defendants' attorney on Novem- | 
| 
i} 


wherefore, your deponent respectfully submits tnat this Court | 
ougnt to dssue its order to set aside the “STIPULATION OF DISMISSAL" 
betveen the parties dated November 11, 1974, and restore tne subd- 


ject action to tne active triaa list. 


Subseribed and sworn to before 
me this 9tn day of Marcn 1970 


7 —~ / 
/j es f / Wi Pere 
} 


es | ¢ | | 
Bon ; Fi | 
Tad Sy oe * oe ‘nev G At hy as yn ! 


CEI EMTIFICA'TION 
Tnis is to certlfy that on the 9tn day of March, 1975, a copy 
of tnis 4ffidavit, Notice of Motion, Motion, Brief in Support of 


Motaon were mailed via certified mail to: Maner & Maner, Beqs., 


(655 Main Street, Bridgeport, Connecticut, 06604, 


* 


SEC.8-PLAINTIFFS' SUPPLEMENTAL AFFIDAVIT: | 
4-20-76 ##* TO SET ASIDE STIPULATION OF DISITSSAL (11-11-74) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


| EDMOND PFOTZER, ETC, ET ANO, : CIVIL ACTION NO, B-947 
Plaintiffs, * April 13, 1976 
vs. 
MERCOAT CORPORATION and 
MERON, INC., ETC. 
Defendants. : SUPPLEMENTARY AFFIDAVIT IN 
SU PORT OF MOTION TO SET ASIDE 
: STIPULATION OF DISMISSAL" 
STATE OF DELAWARE BETWEEN THE ge DATED 
OUNTY OF NEW CASTLE 88. : NOVEMBER 11, 1974 bel asl 
E. John Pfotzer being duly sworn deposes and says that he is 
one of the plaintiffs appearing pro se in the above captioned 
 aetdon, and that he is fully familiar with all of the facts 
| related herein, and that he makes this supplementary affidavit in 
| support of plaintiffs' application for an order to set aside: 
ior STIPULATION OF DISMISSAL BETWEEN THE PARTIES DATED NOVEMBER ll, 
| 1974.",,Exhnibit A, annexed and incorporated. 
1. Tnis application is made in consideration of the fact 
that the parties herein did on September 9, 1974 enter into a 
| stipulation in the Superior Court (Stamford) County of Fairfield, 
| Connecticut, Civil Action No. 14,326, Exhibit Be annexéd, which 


| inter alia provided for the dismissal of the subject action in 


| tsatd Exhibit B supersedes and. -réplaces: Exhibit A:as:was 
/ erroneously attached to plaintifi's' affidavit dated March 9, 1976.) 


t 
| 
| 
ji 
' 


I thts Court, ; | 
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2. Onor about September 9, 1975 the defendants breached the. jha 


| 
| 


said settlement agreement of September 9, 1974, Exhibit B, in the 


|| Superior Court of Connecticut, supra, and did confirm said breach 

fi at various dutes subsequent thereto, the last of such confirma- 
tions being made on March 3, 1976, and March 4, 1976, and by vir- 

| tue of said breach the plaintiffs have necessarily moved to set 

| aside the "STIPULATION OF DISMISSAL" dated November 11, 1974 as 

7 nade In this Court, L...:cit A, annexed, and incorporated herein, 

3. Pertinently, your deponent asserts that the plaintiffs 
herein did on theli part promptly, and faithfully discharge all 

| their required acts, duties, obligatiuns and promises as are set 

| out, in Exhibit B annexed and incorporated herein, and that the 

' record in Civil etion 14,326, Superior Court of Connecticut, 

shows that the deferdants herein on their part failed to perform 

: their collateral promises, although they correlatively wrongfully | 

| appropriated the full benefits of said "i: [FULATION OF DISMISSAL" 
as duly executed by defendants' on November 11, 1974. 

4, Your deponent pertinently asserts that Hon. ilarold H. 
Jean, Judge, Superior Court for the State of Connecticut, Fair- 

. Tileld County, State of Connecticut, did on March 16, 1976, and 
43 subsequent to defendants’ breach (see 2. supra), rule that 
the Hon. P. B. O'Sullivan, State Referee, in whose Court tne 
stipulation, Exhibit B, annexed, had been entered, did not \iave 
authority to overrule tne prior decision of Hon, A. Tunick, 

Judge of the same Superior Court, as was made on July 20, 1973. 

, thereafter he ruled that these plaintiffs' Amended Answer and 

Counterclaim were not a part of the pleadings in the Superior 

Court Action No, 14326 (N.B. These plaintiffs were defendunts 


4 sic. gcc ee ocet 
an that ti } 
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5. Said Superior Court, Hon, Harold H, Dean, Judge, did also 


14,326 and the totality of which culminated with his ultimate 
ruling: "And therefore there is nothing for this Court to try." 


6. Pertinent to the Court's ruling next above, the plain- 


thy 


ij tiffs' herein sought by "Notice of Motion", and "Motion" -- 


1 


Exhibit C to be permitted to reargue the “ourt's rulings etc. 
on March 16, 1976. Plain@&rfs' motion was supported by a compre- 


|| hensive brief and supporting exhibits which are presentl: not 


Supplied to this Court on its request. Plaintiffs said motion 
jfor "Reargument" was summarily denied by the Court, 
7. On April 13, 1976 plaintiffs' herein filed their revised 


"Appeal and Assignment of Errors", to the Supreme Court of Connec- 


} 


' tieut, State of Connecticut. Your deponent is of the opinion that 


{ 
i} 
| this Court may desire to refer to this Exnibit D to confirm the | 
! | 
Present status of the case in the Connecticut Superior Court. 


} 8. Your deponent asserts that all parties to the stipulation 
H 
of September 9, 1974, Exhibit B, other than the defendants herein, 
| 


‘ 
| 
{ 


confirmed that stipulation in its entirety. For partial confirma- 


,tion’of this statement your affiant attaches copy of third party 


I, " 
: JURY DOCKET" dated October ©, 1975, Exhibit E. Upon the first 


i sheet thereof, the City of Norwalk sets out its agreement and 


| 
f 
|| defendant's “MEMORANDUM IN SUPPORT OF MOTION TO STRIKE FROM THE | 
| 


|| understanding of the terms of the stipulation end likewise the 
agreement and understanding of the other parties to the September 


, 9. 1975 stipulation, Exhibit B, annexed, and which reads: 


ASIDE STIPULATION OF DISMISSAL 


"MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE FROM THE JURY DOCKET 
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..the parties who are in litigation before 
me...agree that the various pieces of litiga- 
tion in the system that is in controversy be- 
tween you gentlemen are to be given to me to 
handle and solve, and that the two federal 
cases...are to be withdrawn because they cover 
the same matters that I will be called upon 
to decide.” 
This statement was agreed to by the City of Norwalk (Page 


Pfotzer (pp. X-2 and 


and issues that any of the parties wished to raise would be 

jjaamiced. See Mr. Lessin's remarks at Page X-5 and Page X-10. 

| (and as continued on page 2) Pursuant to this agreement the 

|| Protzer brothers withdrew their Federal Court actions." 

9. Your deponent, as predicated on defendants' unilateral 

oreach of the aforesaid stipulation, Exnibit B, annexed, and 

collateral fraud in the inducement for plaintiffs' agreement to 

|"Stipulation for Dismissal" dated November 11, 1974, Exhibit A, 

| (see POINT VIII of plaintiffs' brief), and as correlatively repre- 

\ senting a failure of consideration for the Stipulations dated Sep- 


! 
|} tember 9, 1974 and November 11, 1974 respectively, as were bar- 


| gained for by these plaintiffs, asserts that these plaintiffs 
,Should not now be deprived of their legal and equitable right to 


_ipursue their original subject action in this court 
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Wherefore, your deponent respectfully submits that this Court 


|| ought now to issue its order to set aside the "STIPULATION OF 
| DISMISSAL" between the parties dated November 11, 1974, and restore 
) the subject action to the active docket list to the end that the 


| involved litigation may now move forward. 


Subscribed and sworn to before _ 
me this 13th day of April, 1970. 


CERTIFICATION 


This is to certify that a copy of the Supplementary Affidav 
| and Supplementary Brief in Support of Motion were mailed to 


, Mayer & Mayer, Esqs. - 855 Main Strect, Bridgeport, Conn, 06603 
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“ UNITED STATES DISTRICT COURT 
W. Fi/\VEN (4) 
FOR THE DISTRICT OF ee 
EDMOND PFOTZER, etc., et ano. 


Plaintiffs, 


AMERCOAT CORPORATION, and 
AMERON, INC., 


a 


) 
) 
) 
) 
vi. ) Civil Action No. B-947 
) 
) 
) 
) 
) 


Defendant. 
STIPULATION OF DISMISSAL 


WHEREAS, there are presently pending three civil 
actions between the parties, based upon the same transaction 
or occ’rrence, namely Civil-Action 14326 in the Superior 
Court of the State of Connecticut, Civil Action 4768 in the 
United States District Court for the District of Delaware, 
and Civil Action B-947 in the United States District Court for. 
the District of Connecticut, and 

WHEREAS, the parties are in dispute as to the terms 
of a stipulation entered into in one of these actions, Civil 
Action 14326 in the Superior Court of the State of Connecticut 
on September y, 1974, and 

WHEREAS, the parties desire to dismiss the actions 
presently pending in the United States District Court for 
the District of Delaware and the United States District Court 
for the District of Connecticut with prejudice to the prosecutior. 
of these or any other actions arising out of the aforesaid 
transaction or occurrence, notwithstanding the eventual 
determination, whatever that may be. of the terms of said 
Stipulation, but without prejudice to the prosecution of such 
claim as is presented in Civil Action 4768 and in Civil Action 
B-947, supra; in Civil Action 14326 in the Superior Court of 


the State of Connecticut 
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ee . = eee 


NOW THEREFORE it is hereby stipulated and agreed 
by and between the undersigned that this action hereby is 
 dioniened, with prejudice to the prosecution of this or any 
other action based on the transaction or occurrence er 
in Civil Action 4768 in the United States District Court for 
the District of Delaware and Civil Action B-947 in the United 
States District Court for the District of Connecticut, but 
without prejudice to the prosecution of such claim in Civil 
Action 14326 in the Sunerior Court of the State of Connecticut, 
with costs to abide the determination of Civil Action 14326 
in the Superior Court of the State of Connecticut, said costs 
to be determined in accord with the applicable Federal Rules of 


Civil Precssure and Federal Statutes. 


| DATED: November // , 1974 


Li a) f : 
wie Oe Se. 
EDMOND PFOTZER, 


Plaintiff pro se 


MAHER & MAHER 


: MA 
fonts 
ridgeport, Conn. 06601 
60 ORDERED this “/ day of November, 1974, 


wa: 
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CASI NU. 7261 SUPERIOR COURT 


AMERCOAT CORPORATION FAIRFIELD COUNTY 
vs BRIDGEPORT, CONNECTICUT 


TRANSAMERICA INS. CO, et als SEPTEMBER 9, 1974 


BEFORE: 


THE HONORABLE PATRICK B. O'SULLIVAN, REFEREE 


APPEARANCES! 


FOR THE PLAINTIFF: Slavitt & Connery 
by Harry Lessin, Esq. 


FOR THE DEFENDANTS: Froderick Dahlmeyor 
(for Transamerica Ins. Co.) 
E. John Pfotzer, Pro Se 


Arthur Goldblatt, Esq. 
(Corp. Co., City of Norwalk) 


REPORTED BY? 


David J. Geci 
Court Reporter 
Bridgeport Superior Court 


(RR ee RRR . 
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(After a short recess the following took place:) 
‘THE COURT: Did you come to any agreement? 
MR. LESSIN: Your Honor, in speaking with counseleeces 
. THE COURT. You don't need to take this. 
(Whereupon discussion was held off the record) 
‘THE COURT: After discussion among the various 
ones in this room I take it our agreement is as follows«=© 
+ that includes myself: I will not go ahead and hear 
this matter unless the parties who are in litigation 
before me either in or beyond the ruling I made but 
they include the named parties in the original writ 
and those who have appeared by virtue of the third 


party complaint that was filed, unless all of you agree 


that the various pieces of litigation in the system 

that is in controvercy between you gentlemen are to be 
given to me to handle and solve, and that the two federal 
cases--one in the Delaware District if it is in Delaware, 
the Wilmington District, and the other federal case in 
the Connecticut case--are to be withdrawn because they 
cover the same matters that I will be called upon to 
decide. Does that state the position? 

MR.e GOLDBLAT: I think it goes beyond that. We 
have agreed. You said that unless we do agree you will 
withdraw. I think we have agreed and the jurisdiotion 
will be confirmed upon you, 

THE COURT: I want to have your agreement and atate 


it on the record. So onoa you say you will agrees to my 


ae ee ene -- 
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position and let me handle all of your problems, I will 


‘go ahead and hear this case. If not, I am through, 

MR. GOLDBLAT: For the City of Norwalk we agree. 

MR. LESSIN: We agree to that, too, Your Honor. 
And nowW.ess 

THE COURT: Walt a minute. I want to get another 
‘agreement. ik: ee any conditions? I don't want any 
conditions on this. 

MR. LESSIN: No. I want you to get into the record, 
if you will, the aspect with respect to the bond as set 
forth in oyer. 

THE COURT: Oh, yes. Yes. We will come to that 
ivi a moment. Do you agree to that Mr. Pfotzer? 

MR. PFOTZER: We agree to your position as set out, 
but we make this exception to that last statement that 
we do not agree that the judgment then would bear against 
us. He is speaking for the bonding company. We have to 
indemnify the bonding company. We have to defend for 
the bonding company. Therefore, we are not accepting 
the judgment ourselves. This is what I believe Mr, 
Lessin is trying to get, that when he gets his conourrence 
he automatically has ours. I am saying we are not willing 
to say the judgment he is saying now in m opinion that 
there is a judgment against those parties. 

THE COURT: No. No. He is merely scying that a 
bond may be admitted in evidence, 


. MR. PFOTZER: Is that the only statement you are 
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MR. LES Tnat is correct. 

THE With respect to that specifio thing. 

MR. With respect to that specific part. 

the bond as sot out in oyor that is in the court 

be admitted as and for the original bond. 

MR. PFOTZE If that is all he is saying, I am in 
comploto agreement with your position, 

THE COURT: <A: furthermore, you are not hurt by 
them because the burden is on him. In other words, if 
the bond goes out you are the sole one that might be 
responsible. 

MR. PFOTZEN: We are the sole one in any event. 
We have to indemnify tho bonding company with our 
agreement with the bmding company. We have to pay for 
the attorney's services, 

THE COU if you go into bankruptcy there might 
be some othor.... 

MR. PFOTZER: Yes, but when it goes against the 
bonding company, in reality it goes against us, 

THE COURT: So do we understand each other? 

Ma. LESSIN: So that bond has been admitted in 


evidence? 


MR. GOLD3LAT: May we have the agreement of Mr, 
Dahlmeyer? 


MR. DAHLMEYER: I am in accord, liowever, if you 


find agreement for tho Plaintiff, exclusion may be 


extended on that until this case is completed, 
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THE COURT: I won't decide anything unless I 


decide the whole works. 


MR. DAHLMEYER: Fine. Do you think I have to 


show up the noxt time then? 
THE COURT: I don't know what your defenses are, 
MRe DAHLMEYER: As far as I am concerned I am done, 
ZI would think. 
MR. PFOTZER: We would be agreeable to that. 
THE COURT: All right. But you don'te... He is 
representing a third party~--somebody other than you. 
Ho has entered an appearance for this bonding company, 
You have some duties to that company. Don't make 
yourself liable, 
MR. PFOTZER; I believe he was saying he accepts 
all of that which transpired already. 
MR. GOLDBLAT: He didn't want to show up the next 
time around, cither,. 
MR. CAHLMEYER: I will leave that open, Your Honcr,. 
MR. LESSIN: May I nave a clarification on that, 
Your Honor? Will Your lionor then take it, admit as an 
exhibit the bond alreaiv filed in the oyer? 
I understand there is no objection at 
this point? 
- MR. DAHLMEYER: Correct, Your Honor, 
THE COURT: That will be Exhibit "c", 
MR. DAHLMGYER: [t is in the original file. It was 
filed January 5, 1970. 
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MR. LESSIN: Pleading Number Thirteen, Your Honore 


THE COURT: You find it, will you? (Pause) All 
right. This is the one. This ie marked Exhibit "C", 

(Whereupon the Court mar«ed u bond as"Exhibit C." 

THE COURT: Have you got your exhibits now proper? 

MR. GOLDBLAT: We have Exhibit "A" as the letter 
of October 17. The bond is Exhibit "C". I don't have 
Exhibit "B". 

THE ‘COURT: Exhibit "BY 45 a letter of notification 
to the plaintiff of the bonding company. It is the 
letter notifying the bonding company. All right. Now, 
I have one other suggestion. Let's get a bite to eat. 

‘ (Whereupon Court recessed for lunch.) 

MR. LESSIN: I think we are all here, Your Honor. 

THE COURT: All right, 

MR. LESSIN: Your Honor, I don't know what, but I 
just didn't get the reason why we were called back at 
one o'clock unless it was to conolude. 

THE COURT: To take care of these four gentlomen. 

MR. LESSIN: Oh, Your Honor,'I would object *o any 
testimony at this point on the third party complaint for 
the simple reason that those will raise issues in tne 
light of the cross complaint or special defense that 
Mr. Pfotzer will be entitled to file, and in order to 
treat that matter it is necessary for us to have our 
witnesses and our men presont at the time so that thoy 


hear what the City may have to offer in that connections 
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i would ask thon that nothing be taken at this time 
in connection with tne third party complaint, Your Honor, 

THE COURT: I am quitting. I have done my job. 
No, I won't hear any more. Get some other referoe to 
handle it. I won't handle it any more. I thought we 
all agreed that I was to aocommodate these four and 
hear the testimony. Now I find at the very start you 
object. Now that is all right. It is all right. But 
Zt am going to disappear. 

MR. LESSIN: You see, Your Honor,.... 

THE COURT; No. I won't hear it any more. No, 


I am through. 


MR. PFOTZER: Can we reconsider that please, Your 


Honor? 

THE COURT: No, 

MR. PFOTZER: Wo want to keep you here. 

THE COURT: I want to help out but I don't want to 
be hindered in helping out. 

MR. LESSIN: Your Honor, they are raising tochnical 
motters that makes it necessary for us to have our men 
and engineers present at the hearing to hear what the 
City may have to say in connection with the third party. 
That is the reason--so we may be in the position to 
refute anything they may say. 

THE COURT: I can understand that, 


MR. LESSIN: We are not seeking to have you 


disqualified, 
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MR. PFOTZER: No, sir. 3 

MR. GOLDBLAT: I certainly would be glad for the 
City to recognizo Amercoat's right to present his 
witnosses on the basis of the transcript or afterwards 
on the second day of trial so long as the witnesses 
who are here can be heard without any prejudice to 
Amercoat's caso. We'd ask for like only a couple hours 
since the Court is available and the witnesses are here. 
Let them be heard and rebutted at the leisure of counsel. 

THE CUURT: I take it what Mr. Lessin wants to 
object to is his people who he will have to call should 


nave an opportunity to hear these people state their 


testimony. 


MR. GOLDBLAT: But a transcript wouldn't be 


sufficient, do you think? 
MR. LESSIN: No, Your lionor, it could not be 
because we will have point» to demonstrate in opposition 
to what we believe may be testified to on the part of 
the City. 

THE COURT: What is this? One of the gentlemen here? 

MRe GOLDGLAT: Mr. Baccus. 

THE COURT: What will his testimony oonsist of? 

MR. GOLDBLAT: His testimony will be to the effeot 
representations were made concerning the ability of 
the pipe to withstand the condition, that Amorcoat know 
of the conditions in which the pipe wae to be laid, and 


that the pipe ruptured. Mr. Miller is the inspector for 
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—- 


“the City who will testify to further representations as 


to that and to the nature of the failure of the pipes. 
Mr. Albertson, one of the engineers, will testify to 
‘the failure and the damages {nourred. 

THE COURT: What about this gentlemen? Is his 
testimony of such 4 Aavare thet you couldn't oross 
axamine him? Is the offor of proof of this gentleman 
here of such a naturo that you couldn't crose examine? 

MR. LESSIN: Not without the presence of the people 
who allegedly mado the deal with the City pursuant to 
which the pipe was orderod by Mr. Pfotzer. These pecple 
have got to be present, Your Honor, and one of them is 
in the West Indies who was prosent at the time when 
this was alleged to have taken place. 

THE COURT: Daq you gentlemen ail come from Norwalk? 

MR. GULDBLAT: Yes. , 

THE COURT: Not too far out of the way. None come 
from Pittsburgh or Chicago. And you come from where sir? 

MR. JELLESON: Buffalo. 

MR. LESSIN: And this is the third time he has been 
heres 

THE COURT: Would he be on rebuttal of anything? 

MR. JELLESON: I'd be hore with my eis 

MR. LESSIN: Beg pardon? 

MRe JELLESON: I'd bring my men. 

MR. LESSIN: And he might be on rebuttal. it all 


depends on what is introduced, Your Honor. And he would 


Ha%6« 


ETAL AFFIDAVIT 4-2 
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aspects that we ovoelieve that the City will introduoe 
in connection with that. 

THE COURT: What is your notion of the length of 
time it would take? 

vor the prosentation? 

THE COURT: Of your side of this third party thing. 

MR. LESSIN: it all depends on the length of time 

LSeoes 

THE COURT: Would you say atout three hours? 

MRe GOLDBLAT: We estimate not more than three 
hours. 

THE COURT: Is that complete? 

That is right. For the Oity's case. 
COURT: Including cross? 

MR. GOLDBLAT: I would say not much more than thate 

THE COURT: Somotning can be done at the outset 
in two days if necessary? 

MR. LESSIN: You mean a trial of this case and all 
the aspects of it, Your Honor? 


tf Qm. 
ae 


itus COUR Yos,. 


LESSIN: If they tako three hours, we will 
conclude that within two Gays, Your Honor, 
MN. GOLDBLAT:'' I think that would be more than 
adequate, 
THE COUKT: How about you? 


Me PFOTZER: Aside from what they anticipate, Your 
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Honor, and with the knowledge I think of what is involved, 
it would take me a day for complete cross examination 
of all the witnesses. 

THS COURT: Let me tell you something about cross 
oxamination. I havo yet to see in forty-five years of 
work in this placo any case but one that was ever won 
on cross examination. I am always interested in quality, 
not quantity. 

MR. PFOTZERs; I will bear that in mind, Your Honor, 

THE COURT: I very seldom discover a case whore 
extensive cross examination has done anything other than 
make me yawn. 

MR. PFOTZER: Right. 

THE COURT: In other words, if it takes that long 


to bring out anything, it can't be worth a great deal, 


I always felt if you needed five hundred witnesses to 


Prove a Case, you must have a pretty lousy case, 

MR. PFOTZER: I won't have witnesses, Your Honor, 
it will just be cross examination. | 

THE COURT: That is what I am driving at. Quality, 
not quantity, : 

MR. LESSIN: So you sec, Your Honor, when we know 
this, when he Bets his special defense in to which we 
have agreed pursuant to the stipulation and the withdrawal 
of the actions and thon eCvorylhing Ly vol in bie pluudings, 


We will come down here prepared to get rid of this case 


in two daya. 
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PE COURT: Can we do this? Can we geo your 


pleadings in-auch shupo? 
MR. LESSIN: Sure, Your Honor. Sure. 

THE COURT: And gut thom in immediately? 

MR. LESSIN: No, Your Honor. I am going to do 
this. I will ask tho.... 

SHE COURT: Firat I want him to file.e. 

MR. LESSIN: He will file. | 

| THE COUR™: es ereason. State whatever it is. 

MR. -PPOTZER: Correct the amended complaint. 

MR. LESSINs Lot me say this, Your Honor, that all 
there is likely to ba filed on the basis of what I 
understand the pleadings in the federal court action 
here ig merely the defense in the nature of statute of 
limitations based on the period of time he has delayed 
his defense in tho foderal court action, And it is in 
the nature of broach of warranty. And there is a timo 
limit. And if his time limit has expired in the fedora} 
court action we will uso that samo time limit, and that 
Was brought to my attention by Attorney Mahar who 
rapresents through the insurance company. | 

THE COURT: You can handle it by denial or pleadings. 

MR. LESSIN: That is correct. Special reply or 
special defense to that.. 

THE COURT: How long would it take you to get those 
pleadings in shape? 


MR. PFOTZER: Just. na soon as I oan put the amenda4 


ke 
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peices in. Tomorrow, Your Honor, 

MR. LESSIN: All right. 

THE CUURT: Do you know in a general way what this 
complaint will be? 

MR. LESSIN: Yes. The matter is seeking, I believe, 


seeking damagos for broach of warranty which, woll, he 


had. put in a special defense in this action which was 


denied by tho court. 
THE COURT: You see, I am 60ing to overrule the court. 
MR. LESSIN: That ig correct, it was overruled, 
THE COURT: I am Boing to allow him to do something 
of course that he couidn't do, 
MR. LESSIN: ‘Theso special defenses. And we will 
then reply to that. 
THE COURT: So that two Weeks at the outside? 
MR. LESSIN: ‘hat is correct. And with thege 
special defenses, Your iionor, 
THE COURT: Now, I am Boing on a short trip; I 
going to start the last of Septomber, I don't want 
start this thing until everything is ready and then 
are going right Straight through and finish it even 
it takes five weeks. We will GO day after day after day 
after day until we finish this case, Is that understood? 
MR. PFOTZER; Yes, air, 
THE COURT: No more excuses unless sqmebody drope 
dead or something of that nature, 


MR. LESSIN: Let me 867 Chis, 600... <0 
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THE COURT: How much cine would You eey..4 three 
days at the outside to finish this? 

HR. LESSIN: Yes. Let me ask thie: At the time 
you filed your special amended answer, will that be the 
answor? 

MR. PFOTZER: That will be the answer. 

MR. LESSIN: Simuitaneous with that it- will be 
necessary for me to consont to that and I will give you 
the consent provided that upon the giving of the consent 
to the filing that tne actions in the federal courts 
are simultaneously withdrawn. Am I correct? 

MR. PFOTZER: That is correct. 

MRe LESSIN: What will bo bofore you now will bo 
that amended complaint, and you will attach a stipulation 
to that or attach something to that that: upon the giving 
of the consent to file that amended answer that had been 
previously denied by the court. 

THE COURT: Now, Mr. Pfotzer, before you agree to 
that, are you sure that everything that is in the federal 
oase will be in before me? 

MRe PFOTZER: It almost parallels it word for word. 

THE COURT: All right. You're not giving up anything, 

MR. PFOTZER: No, sir. 


MR. LESSINs*' So with the filing of that you will 


then attach a paper that upon my consent to the filing 


of that special which was previously denied by the court 


Carlier this year, tnat the actions in the federal courts 


SEC.8-PLAINTIFFS*® SUPPLEMELTAL AFFIDAVIT L-2C-76- 

TO SET ASIDE STIPULATIU: OF ULISIISSAL (11-11-74) 
in New Haven and in the Wilmington District in Delaware 
will be witndravn by you. AmI correct? 

MR. PFOTZER: Yes, with the understanding that you 
are going to give your consent when ycu receive it. 

MRe LESSIN: Oh, yosSe 

Mk. PFOVZER: Okay. 

MR. LESSIN: Now, also it is understood that you 
will also send down a stipulation for the jury claim. 

Is that correct? 

MR. PFOTZER: Correct. 

Wh: Ueseiu: Yow 4d wktnenee thats . ADI Shits 

THI COURT: Woll, I think we made some progress. 
Now it is tho question of setting a date. 

(Following further discussion concerning a mutually 
agreeable date, it was decided that the case would 
resume on Novombor 18, 1974, at the Superior Court in 
New Haven, Room 601, commencing at 9:00 o'clock a.m.) 

MR. PFOTZER: I don't want to throw any obstacles 
in the way, put are these other witnesses in the West 
Indies going to be here? 

MR. LESSIN: Whatevor witnesses are recuired and on 
the job and will bo avwilable will be here. ind I bolieve 
that gentleman from the West Indies, will he be back? 


MR.'JELLESON: Yes. 


MR. LESSIN: The indication is ye:, 


THE COURT: And if ne isn't, there will be no 


continuances. Just hard luck for him. 
ee ee 


=: 
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AMENCOAT COWionAc Od, ; ve eb On COUN Ol CONNEET HUY 


(SunMMON), COUNTY Ol FAIRFIFLD 
Plaintiff, 


v. CIVIL ACTION - DOCKET NO, 14326 


CASE NO, 7261 
, TRANSAMERICA INSURANCE CO 

AND EDMOND PFOTZER AND 

E, JOHN PFOTZER, ; DEFENDANTS! AND THIRD PARTY 
PLAINTIFFS' NOTICE OF MOTION 

Defendants. FOR REARGUMENT ETO) PERTINENT TO 

THE COURT'S ORAL DEOISIONS 
OF MARCH L6, 1976, 


EDMOND PFOTZER AND March 23, 1976 
E, JOHN PFOTZER, 


°3 


Third Party Plaintiffs, 
Ve 
| THE CITY OF NORWALK, 
Third Party Dofendant, 


BSeee OF MOTION 
Harry M. Lessin, Esq. Robert G@. Zanesky, Esq. 
Corporation Counsel, 
Kevin J. Maher City of Norwalk 


Fred D, Dahlmeyer, Esq. 


PLEASB TAKS NOTICE that on April 2, 1976, or at the earliest 
convenience of the Court thereafter, the undersigned will move 
this Court for its order or ordern for reergunent pertinent to 


| the Court's oral decisions of March 16, 1976, and/or to have ito 


| oral Judgment opened for correction of judicial error within the 


tiie 


, 


| ap eiabiges Ar] Loa! JIT 4-20-76 
FULATIOCP Gr DIS! MISSAL 


E. Johl Ce (ela ae pro se 


F] 


and Third Party Plaintiff pro 66 


bOI 
eh 
Edmond Pfotzer, Defendant pro ne 
and Third Party Plaintiff pro se 


| Servioe in accord with Section 80 of the Connecticut Practice 
|| Book is hereby certified. 


‘ 


“ig 
SEC.&-PLAINTIFFS* SUPPLE-E!TAL AFFIDAVIT 
| 4-20-76-TO SET ASIDE STIPULATIO! CF DISiISSAL 


. || AMERCOAT CORPORATION, 3 SUPERIOR COURT OF CONNECTICUT 
(STAMFORD), COUNTY OF FAIRFIELD 


Plaintiff, 


| 

v. CIVIL ACTION = DOCKET NO, 14326, 

| CASE NO, 7°61 

' TRANSAMERICA INSURANCE CO., 

‘AND EDMOND PFOTZER AND 

|B, JON PFOTZER, DME RDANTS! AUD TELRD PARTY 
PLAINTIVES' MOTION FOR REAKG= 

| Defendants, :  UMENT ETC. PENMTINENT TO ‘Tiué 

| COURT'S ORAL DECISIONS ETC, 
OF MARCI 16, 1976 


aes PFOTZER AND 
|B JOHN PFOTZER, 


"Third Party Plaintiffs, 
Ve 
THE CITY OF NORWALK, 


| Third Party Defendant, | Maroh 23, 1976 


| 


Beoause of erroneous conclusions of law as involved therein; | 


| 
| 
| 
| 
| 
| 


Because the Court's finding was based on mistakes of fact; 


SEC.8-PLAINTIFFS* SUFPLE:ENTAL AFFIDAVIT 4-20-76 
x*% TO SET ASIDE STIPULATION OF DISIISSAL 


; (3) Because of the Court having prematurely made its decisions 
i. without therebefore having heard the movants! severnl motiona | 
lot record as are inextricably and materlally related thereto; and 
CH) Because of the Court not having timely pennitced the movants'| 
| presentation of thelr pertincnt arguments in accord with the appli- 
jeable pleadings of record, and as involving the pertinent "IAW oF 
“HE CASE"; and | 
(5) In addition, That the Court's order or orders collaterally 
| restore the case to the active docket; and 
! In addition, That tie Court provide such other legal aid 

‘equitable relief as may be just. 


lon Wnt 


f ah (Hilt CF 


KE. foln Protyer Delcendant pro wu: 
and’ Thilrd Party Plaintiff pro so 


/ fy 
a Se A is 


Edmond Pfotzer.Vef'endant pro s: 
and Third Party Plaintlff pro se 


“Service in accord with Section 80 of the Connecticut Practi 
'Booi is nereby certified. 

i 
| 
| ORVEH OH ORDERS 


i 
| 
i 
' 
! 


it is hereby ordered that this motion be granted in tiie 


iy 
t 


following partioulars! 


| 


' 
tT 


wEC.8-FLAIITIFFS! SUIFLEIEMTAL AFFIDAVIT 
a2C225-TC SET ASIUE STIFULATIC! CF DISMISSAL 
E. & &. J. PFOTZER 
Contractors 
Post Office Box 987 


WILMINGTON, DELAWARE 19899 
April 13, 1976 


Processing pleat equipmcet 
and piping insteiletions. 


John J. P. Ryan, Clerk 
Superior Court 

State of Connecticut 
Fairfield County 

15 Hoyt Street, Extended 
Stamford, Connecticut 


Re: Civil Action No. 14,326 
Amercoat v. Transamerica et als 


Att: Arthur Jennings, Assistant Clerk 


Dear Sir: 


This is to respectfully advise that we are forwarding 
herewith the following papers and related items as responsive 
to your telephone call of this date wherein you invited our 
attention to several deficiencies in our "Appeal" and "Assign- 
ment of Errors’ as forwarded you under date of April 9, 1976. 
Accordingly: we are transmitting our revised papers consist- 
ing of the following 

(1) Five sets of: 

"Defendants' Appeal" (dated April 13, 1976) 


(2) Five sets of: 
"Assignment of Errors” (dated April 13, 1976) 


(3) Check in the amount of $45.00 to cover filing 
fee and chech in the amount of $50.00 to cover 
record fee; ($50.00 check previously mailed). 


(4) *Certified check in the amount of $150.00 to insure 
that the appeal will be carried to decision (to 
replace the prior uncertified check previously 
forwarded; please return the first check to us j 


(5) These revised papers are to supersede those for- 
warded you under déte of April 9, 1976. 


*(Bank Cashier's Check) 


“ - . f 
ee ee a R. bs ‘e a Sis 


April 13, 1976 


John J. P. Ryan, Clerk 


If additional copies of papers, or added fees are required 
herein please advise us relative thereto by collect telephone s0 
that we may promptly rectify any further inadvertent deficiency. 


- all counsel 
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SEC.S-PLAILLTIFPS* prt eas cota “Ph LDAVLLT &-2U0-7 
TO SET ASIDE STIPULATICY OF ISSAL (il- 1i- 71) 


AMERCOAT CORPORATION, ; “bor 135, 1976 


| Plaintifr?, : SUPERIOR COURT (STAMFORD) 
| COUNTY OF FAIRFIELD, CONN. 
vs. 

| CIVIL ACTION DOCKET NO. 14,326 
TRANSAMERICA INSURANCE COMPANY 
AND EDMOND PFOTZER AND E. JOHN 

PFOTZER, CQ-PARTNERS DOING BUS- : 
| INESS UNDER THE CO-°ARTNERSHIP 

| NAME AND STYLE Gf E. & 3. J. 

PFOTZER, 


Defendants, 


eee ea ee PN RO AON RNR 


Third Party Plaintiffs, 
vs. 
KE CITx OF NORWALK, 
Third Party Defendant. 


ee ee en ene 


DEFENDANTS' AND THIRD PARTY PLAINTIFFS! APPEAL 


In the above entitled action, the defendants and third party 


iplaintiffs appeal to the Supreme Court of Connecticut from the 


| 
several rulings, decisions, orders etc. as dated July 20, 1973, 
i 


lag cember 3, 1975, March 2, 1976 to March 16, 1976 inclusive, and 
, April 1 176 - (see letter dated April 3, 197. addressed to 


vart » Exhibit : annexed). 


THE DEFENDANTS AND 


TH ( / aah jae (APPELLANTS 


AUT 


f \ ne jaa ae 

Edmond/Pfotzer, pro se 

i a a ae Inasmuch as the Court's docket and record do not con- 
(tain the record of the various rulings, decisions, judgments, 

/ orders ete. as duly requested of the nor on April 3, 1976 
(Exhibit A, annexed.and incorporated). — necessarily 
i reserve their rignt to supplement their su ject appeal, and 
|"Auoignment of Mero ry” when add such eoanee boo data has been duly 


2 v4 


I certify that the appellants in the above entitled appeal 
have deposited with me the amount of $150.00 (certified check) as 
security that they will prosecut. this appeal to effect and pay 
any costs for which Judgment may be rendered against them therein, 
“gne that the foregoing appeal was filed on April , 1976, and 
that the defendants have paid the entry fee in the amount of 


$45.00 and record fee in the amount of $50.00, 


Clerk of the Superior Court 
for Fairfield County 


| Service in accordance with Section 80 of the Connecticut Practice 


| 
| Book is hereby certified. 


SEC.8-FLAI!'TIFFS* SUPPLEIEITAL AFFIDA'T1 


arm rma Srey nf 


Sanne Sasa aioe 


E, & tv. J. PFOTZER 
Coutractoré 


Post Office Box 987 
WILMINGTON, CELAWARE 19699 


Prerecsing pleat equipment April. 5» 1976 
end piping lnctelietions 


John J. P. Ryan, Esq. 

Office of the Clerk 

Superior Court of Connecticut 
15 Hoyt Street, Extended 
Stamford, Connecticut 


Ret Civil Action No, 14326, Amercoat v. Transamerica et als- 
Request for Notices of Decisions, Rulings, Orders eto, 


Dear Sir: 


This is to advise that we are attaching corrected 
copy of our letter as addressed to you under date of April 
3, 1976; and request that you note correction (1976 chang- 
ed to 1975) as made in the fourth line from the bottom of 


the first page. 
Ee LO 
John Vedje 


egg. ¢£e¢..@ 
rome t 
if ; t 


q 


cot All counsel 


*. f Pi a 
2 ‘hj Ui ‘ 


‘ 
j } {i ~. “wagh 


A LL a Ne wt ane 


ee he 8. De Vitti 
Contractord 


Post Office Box 987 
WILMINGTON, DELAWARE 19899 
April 3, 1976 
Processing pleat equipment 
end piping incteliations 


ahaket 


John J. P. Ryan, Fsq. 

Office of the Clerk 

Superior Court of Connecttieut 
15 Hoyt Street, Bx! -aded 
Stamford, Connecticut 


=" 
= ETN: POAT LI COE A RE NS RE TE REAL TR RET RET IE ETE IE I TC LTA. TEAC OA RTE AE TS RYE HORA HAE 
i Oa SOP IN fe RET i aaaiadinedamedamenuneimadh 
Se 7 ORR A COPE eeeen 


Ret Civil Action No. 14326, Amercoat v. Transamerica et als~« 


Request for Notices of Decisions, Rulings, Orders eto, 


Dear Sir: 


e 


This is to respectfully advise we refer herein to : 
Practice Book Seo, 317 which reads as follows: 


Sec. 317. Notice to Referees and Attorneys  (Aimeneded shine 2h, 
1972, to tales effeet Qed bt} 

The elerk shall Hive votive to each referee of noreferenee to hime ane 
to the attorneys af reeord of ail judgments, nonsiita, defan He ranean, 
orders and ridings made concerning pending enses and shall teoon the 
docket the date of the issunnes of sich notice, Incase of appella’  proroeed 
ings thereon, the time Jimited by law for commencing sneh proceedings 
shall date from the time when auch notice is issued hy auch elerk, (PU 
1951, See. 198; ace Gen. Stat., § 61-69 and annotations 1969.) (Ainendedl 
June 1, 1964, to take effeet Sept. 1, £964; amoneleri tie 26, 1972, to take 
effect Oct. |, 1972. jj jl) 


Pertinently, we advise that to this date we have 
not received: 


(a) formal notices of any milings, decisions, or orders 
as made by the Court since the --_. scheduird commencement 
of the trial on Mare}: 2, 1976 before Hon, Navold Il, Dean, 
Judge. Inasmuch as we desire to timely appeal several 
rulings and/or decisions which have been made in the ease 
we request (b) you please advise uns of any rulings, de- 


sisions or orders as were wade In connegtion with the hears 


ing, of December 3, 1975 («) : aa please Advise us of the 
dates of all rulings, decisions, or ordern as were made hy 
the Court in the interval between March ?, 1976 and April 
1, 1976, and (d) please supply us a copy of the Court's 


related docket sheets covering the period November 1, ¥976 (1975)* 


to the present. Our echecic (marked not over $10.00) is 
attached to cover the usual Copy sheet charge as applies 
to the involved copy work, 
“Corrected, see letter 
April 5, 1976 
pr Lange 


bee 


SEC.8-PLAINTIFFS? SUPPLEMENTAL AFFIDAVIT 4- 20- 76 
oy TO SET ASIDE STIPULATION QF DISMISSAL 


dy Ps yan, Heq. 


In addition, as a matter of record, we respectfully 
bring, to your attention the content of the last page (nage 8 
of the transcript of the motion hearing of Aprj] 1, 1976 
(copy attached), 


Pertinently, jt 1s to be noted that Mr, PCotw#er 
inquired if the Court was not accepting defendant's brief? 
To which the Court in response indicated, that tt was not 

see transcript, supra), Illowever, in response to Attorney 
Zanesky's subsequent question, the Court gave an apparent 
contrary answer (ace transcript, supra). Inmediately, after 
the subject hearing, the Deputy Clerk, Arthur Jennings, Ksq., 
Inqutred of the Court, in the presence of Mr, Pfotzer, an 

to whether the said brict and attached exhibits had a filed 
status, the Court responjled to the Clerk's question by ntate 
ing in essence and effect - "Yes, let t':em come in as filed," 


Further, you are requested to advise !f the defend- 
ants' and third party plaintiffs' said brief and exhibits 
have in fact a filed status upon the pertinent record. And 
if so, it ts requested that the Court's docket, supra, 
should so indicate. 


Thank you for your anticipated prompt attention to 
the fore-referenced natiers. The latter to the end that 


defendant's anticipated appeals may be in compllance with 
the several related provisions, 


gf uly y 
Lt 


ect All counsel 


SEc.0-PLAIINTIFFS' SUPPLEIE!TAL APFIDAVIT- 
4-20-75-TC SET ASIDE STIPULATIO!. GF DISIISSAL 


NO. 014326 : SUPERIOR COURT 
AMERCOAT CORPORATION : FAIRFIELD COUNTY 


vs. _ AT STAMFORD 


TRANSAMERICA INSURANCE (MPANY : 
AND E. AND E. J. PFOTZER, CITY April 1, 1976 
OF NORWALK : 


BEFORE THE HON, HAROLD DEAN 


Motion: Re: Reargue 


APPEARANCES: 


FOR THE PLAINTIFF: Slavitt & Connery 
by: Harry M. Lessin, Esq. 


FOR THE DEFENDANT: City of Norwalk 
; by: Robert Zanesky, Esq. 


E. John Pfotzer, Pro Se. 


Reported by: 
Robert C. McCarthy 


“SEC.-6 PLAINTIFES* SUFFLE!EMTAL AFFIDAYIT- 
4-20-76-TC SET ASIDE STIFULATIO! OF DISMISSAL 

THE COURT: You have a motion to reargue, 
Is that the first motion? 

MR. PFOTZER: Correct, your Honor, 

THE COURT: First, I am going to determine 
whether or not I am going to let you reargue, 
You have a motion to reargue? 

MR. PFOTZER: That's correct. Your Hondr, 
I'll be very brief, 

MR. LESSIN: Wait awhile. There's been 
no determination as to whether you will be permitted 
to rearcus, 

THE COURT: That's right. 

MR. LESSIN: I would say this, your Honor. 
That I will oppose any reargument on this motion 
because aside from the conclusiveness -- 

THE COURT: Frankly, I can't possibly think 
of anything that would change my mind. I looked 
into this case very thoroughly, and at the time 
I made my decision I had no question in my mind 
whatsoever, Is there any new issue or anything, 


Mr. Pfotzer? What is your reason for wanting 


the motion to reargue? I hope not just to say 


the same thing again? 
MR. PFOTZER: No, sir. Prior to your having 
made your findings and decisions, as I believe 


them to be, I did not have an Opportunity to cover 


SEC.é- PLAI! TIFFS" SUPPLELEMTAL AFFIDAYIT- 
4-20-74-70 SET ASIDE STIPULATION CF DIS':1SSAL 


the points that you enumerated and said I based 
my findings or conclusions on these two papers. 
Thereafter, I endeavored to present to the court 
certain arguments that I thought that possibly 
you should have been cognizant of before you had 


made that overall decision. 


THE COURT: What were they? 


MR, PFOTZER: They are contained chiefly in 
the transcript, but they came after you had made 
your decision. 

THE COURT: What are the two points? 

MR. FFOTZER: Not two points. There are- 

a number of them, your Honor. And I tried to, 

at that particular time, in my own way point out to 
the court that despite its apparent familiarity 
with the case, there were various aspects thereof 
that I did not believe that the court had the 
familiarity with the facts, for example. There- 
fore, I endeavored to bring them to the court's 
attention because I thought they should have been 
there. 

THE COURT: Wnat do you mean the facts? 

As I recall, I stated that Judge Tunick's order 
stands, which was denying your motion to amend, 
Is that correct? Didn't Judge Tunick make an order 


on June 18 something? 


SEC.&- FLAIDTIFFS!' SUPFLETE!TAL AFFIDAVIT- 
L-20-7' -TC SET ASIDE STIFULATIC! CF DIS. ISSAL 


MR. LESSIN: July 19, 1974, I believe. 

THE COURT: And I am not going to reverse 
myself on that one, Mr. Pfotzer. And with Judge 
Tunick's order standing, there is nothing left, 

MR. PFOTZER: Furthermore, you were then 
saying that you nullified in fact the findings 
of -- or the decision and hearing that was held 
before -- 

THE COURT: Judge O'Sullivan, 

MR. PFOTZER: -- Judge O'Sullivan, You were 
nullifying that completely, despite the fact that 
you were aware that there had been proceedings 
vacated or dismissed in two Federal courts. 

THE COURT: That's correct, 

MR. PFOTZER: Upon the strength of that -- 

THE COURT: Well, they were done after 


“- there was never any stipulation entered into, 
discussed, 


MR. LESSIN: I would like to say that none 


> . tn aan 
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was ever finalized. That's all. 
THE COURT: That's a question of fact. That's 
the way I've ruled. And of course you can take 


an appeal, 


wanes wines esha arisen ttn ei arcane eeet tae eemaetetratntee 


Sea naN ae Soe AanatanceAaSaber nO SaneeNPNoReareae 


MR. PFOTZER: Your Honor, Idid want to point 


out -- I did point out to the court at that 


particular time that Amercoat's attorneys << 


SEC.S= FLAINTISSS! SUPPLE’ EI.TAL.AFFIDAVIT- 
.-20-76-"0 SET ASIDE STIPULATIC! OF DISIISSAL 
THE COURT: I'm aware of that. That's right. 


wo different attorneys, and one attorney in one 
state signed one thing. 

MR. PFOTZER: All of Amercoat's attorneys 
vere ~- had full knowledge of the stipulation that 
was in that court, 

MR. LESSIN: Not full knowledge. You brought 
it to there attention. You acted on your own, 
and you waiteda long period of time after you were 
notified by me, 

THE COURT: Mr. Pfotzer, I am not going to grant 
your motion to reargue that part of the case. So 
I am going to deny your motion to reargue. And now 
I have a motion -- what is it? on cost? 

MR. PFOTZER: Before you finish that, it 
will only take a moment, your Honor. I have prepared 
a brief which I think sets out points of law which 
the court possibly overlooked, and I request the 
court's opportunity to file that brief with the 
court for its reconsideration at this particular 
time, 

THE COURT: I am not going to reconsider it. 
I am going to deny the motion to reargue. And 
you can have an exception, 

MR. PFOTZER: May I have an exception, 


THE COURT: You may have an exception. 


SEC.8-PLAINTIFFS* SUFPLEIENTAL AFFIDAVIT- 
4-20-76-T0 SET ASIDE STIPULATION OF DIS:IISSAL 

MR. PFOTZER: Beyond that, your Honor -- 

THE COURT: Now, there is a question of 
cost here, isn't there? 

MR. ZENESKY: I don't know. I didn't get 
any motion for cost. 

THE COURT: Then that's all I have? 

MR. LESSIN: That's all. 

MR. PFOTZER: Excuse me. What you're speaking 
of right now is a minor matter applying to costs 
of two appeals that were taken to a different 
court. Those, your Honor, I don't believe we ought 
to take up this morning. I think what Mr. Lessin 
is trying to do is quickly get those out of the 
window. 

MR. LESSIN: Just a moment. Let me say 
this about == 

THE COURT: Wait a minute, Mr. Lessin. I am 
not going to do any more than what's before me. 
The only thing before me is the motion to reargue. 
I have ruled on that. That's it. 

MR. ‘PFOTZER: Your Honor, I am not trying 
to enforce my views upon the court. But I do 
believe that the peculiar legal aspects of this case 


have possibly not been given their due by you. 


THE COURT: I have memorized Judge O'Sullivan's 


transcript. 


SEC.&-FLAINTIFFS?® SUPILE!ENTAL AFFIDAVIT- 
4-20-74-TO SET ASIDE STIPULATIC! CF JIS*i1SSAL 
MR. PFOTZER: I go beyond that. 


THE COURT: I am not going to change my ruling. 


MR. PFOTZER: I go beyond that. I also, in 
my brief, bring up the fact of your interpretation 
of the agreement that supposedly was made in 
13326, in which you're reading of that you said 
that precluded our having to be paid for anything 
else in this case involving the Bondstrand pipe. 

I have endeavored in this brief, in an attempt 

to suggest to the court, that it did not make all . 
the considerations relative to that pipe which is, 
it said, I accept, and therefore say there is nothin 
more in this case for you. I believe I have set 
that forth in these papers with considerable 
accuracy and detail, and it ought to be = 

hefore the court. And in addition, the court says, 
the way I read your pleading, you have no right 

to an indemnity. I believe that was a mistake of 
fact. I have attempted to cover that in my brief, 
your Honor, for the court's consideration to pos- 
sibly avoid my having to go to the Supreme Court 
with an appeal. And on that basis I request that 
the court accept the brief before it finalizes 
any decision or order/in the case, 

THE COURT: Well, I am denying the motion 


to reargue, 


\ 


SEC.5-FLAIVI> OS ~ELTAL ATFIDAVIT- 


4-20-74-TO SET ASII : FDIS: 1SSaL 

MR. PFOTPZER: - Does your Honor automatically 
,then say you do not accept the brief? 

THE COURT: Yes, 

MR. ZENFSKY: If your Honor please, do I 
understand that your Honor is not accepting the 
brief and the exhibits then that have been 
filed by Mr. Pfotzer this morning? 

THE COURT: I have denied <= he's made 


& motion to reargue, and I have denied the motion 


to reargue, 


MR. ZENESKY: All right, 


* * * 


SEC.8-FLAINTIFIS? SUPFLEIENTAL AFFIDAVIT- 
4-20-76-10 SET ASIDE STIPULATION 


AMERCOAT CORPORATION, SUPERIOR COURT (STAMFORD) 
COUNTY OF FAIRFIELD, CONN, 


Plaintiff, 
CIVIL ACTION DOCKET NO. 14,326 


vs. 
APRIL 13, 1976 
TVANSAMERICA INSURANCE COMPANY 
-AND EDMOND PFOTZER AND E. JOHN 
'PFOTZER, CO-PARTNERS DOING BUS- : 
 INESS UNDER THE CO-PARTNERSHIP 
,NAME AND STYLE OF E, & E. J. 
| PFOTZER, 


Defendants, 


fe A OE SS SD A SD ae eS Se cn nD a GES ene eee eurene 


| AND E, & E. J. PFOTZER 


Third Party Plaintiffs, 
va. 
i'THE CITY OF NORWALK 


Third Party Defendant. 


} 
| 
a cies 
| ASSIGNMENT OF ERRORS 


A 


t 


Errors Apparent on the Face of the Record; 


The court erred: 
1. In denying defendants' motion of June 18, 1973 for leave , 


| to file an Amended Answer and a Counterclaim against plaintirsr iad 


DBLeOPrLALiarcdS® OUrrLBsIBMiaAL ArrivaAvli-g 


4-20-76- TC SET ASIDE STIPULATION CF ZISMISSAL 

&, Plaintiff had waived any objections thereto, under 
Practice Rule, Sec. 132, by failing to file written 
Specific objections within 10 days; 

do. Defendants, pursuant to Sec. 132, of the Connecticut 

: Practice Book, timely filed thei» Amended Answer and 
Counterclaim, as a matter of right, which Answer and 
Counterclaim was automatically, duly filed on plaintiff's 
failure to file objections within 10 days; 

Co The Court lost jurisdiction of the subject matter 
of the motion, under Sec. 132, supra, when plaintiff 
failed to file written specific objections within 
the 10 days period set out in Sec. 132; Sec. 132 auto- 


matically determines the propriety of the filing of 


the said Amended Answer and Counter-claim. 


decision denying defendants' subject motion is null and void 
for lack of subject matter jurisdiction, alternatively; 

e. The subject decision is an abuse of discretion. 
2. In denying (to appellants) enforcement of the oral 


stipulation as was made on the record in open Court on the trial 


| of this case, September 9, 1974, before Hon. P, B. O'Sullivan, 


“State Referee, duly appointed by Court order to conduct the trial; 


{ 
| 
d, By virtue of "c", supra, the Court's interlocutory | 
| 
| 
| 
9 | 


| ene said oral stipulation being between all the parties and 


adopted by the Court (P. B. O'Sullivan, State Referee), to the 


{ 


‘effect that the appellants! Ainended Answer and Counterclaim (set 


‘out under 1 supra) would be made a part of the subject pleadings 


by and between the-parties to be tried by the Court, 


{ Sertinently, plaintiff Amercoat perpetrated a fraud on the 
; Superior Court, and on these appellants when at the short calendar 
jhearing of July 19, 1973 it knowingly misrepresented its date of 
| receipt of the involved motion. Subsequently, on March 18, 1974, 
iit repeated its misrepresentation before the Supreme Court of 
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Be The Court ruled that the Referee, despite the oral 
agreement stipulation of the parties on the record, 

Gid not have the authority to overrule a prior related 
decision of thin Court, 

on The Court ruled that the appellants were not justi- 
fied in relying upon the subject oral stipulation en- 
tered on the iccord in open Court on the trial, and 
as in accord therewlth appellants changed their posi- 
tion by entering into a stipulation with plaintiff 
herein dismissing (with prejudice) appellants two suits 
in two different United Staten Dintrict Courts (Connec- 
ticut and Delaware) which two actions embdédiéd: the ¢laims 
made herein in the subject Counter-claim; 

Co The Court ruled that appeliants! Amended Anower 
and Counterclaim were not a part of the pleadings herein, 
despite tie fact appellants' two actions had been with- 
drawn with prejudice from the said two United States 
District Courts; 

d. The Court further ruled that inasinuch as the plaineg 
tiff had agreed, denpite appellants' objections, to 
withdraw its Complaint againnt the appellants, and 
ao was secretly conditioned upon the Third Party. Defer 
dants' (City of Norwalk'.): collusive agreemont with 
the plaintiff to correlintively withdraw ite Croon- 
complaint (Counter-clnaim) arainst the plaintiff (Amer - 
coat); and inannuch an the Court had ruled appelinnts! 
Amended Anower and Counterclaim were not a part of tha’ 


pleadings (c supra), and inaomuch as the Court had 
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ruled, under e, infra, that the appellants had no 
justiciable claim over against the Third-Party-Defen- 
dant (City of Norwalk), there was no issue remaining 


- the Court having said in this scheduled jury trial 


- “that therefore there is nothing for this Court to 


try the other matters having been withdrawn." 

e. The Court further ruled that appellants' Third 
Party Complaint against the Tnird Party Defendant did 
not include a claim for costs, (see 3 infra), plus 
indemnification of all legal costs (see f. infra); 

The Court further ruled, despite the fact that 
appellants had been compelled to litigate at exceedingly 
great expense (in excess of $60,000.00, as over a six 
and one half year period and as detailed on the record) 
in defense of the fraudulent claims made by both plain- 


tiff and third party defendant, and as following two 


prior trials in the action, and as embracing the pre- 


paration of more than four hundred listed responsive 


Courts - the Court was assessing no costs, statutory 
or otherwise, against any of the parties. 

x. The subject decisions, supra, all represent erro- 
neous conclusions of law in that the Court has over- 
looked controlling authority and additively has made 


material mistakes in its factual references and its 


TAL AFFIDAVIT 4-20-745- 
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3. In its interpretation of a certain settlement agreement 
dated June 2, 1972, which involved in part, the appellants’ and 


the Third-Party-Defendant's (City of Norwalk) agreement involving 


a release by the appellants covering payment of certain materialn, | 


service, labor, supervision, equipment, and other pertinent costs 
and charges, as related to tne construction of the Alteration and 


Additions to the Norwalk Sewage and Treatinent Plant, jJdentified as. 


The Court ruled that the meaning of said settle- 
ment agreement, supra, wads clear, and that the appel- 
lants had no justiciable claim for costs (incurred 
by appellants) covering the installation of the sub- 
ject plaintiff's Bondstrand pipe (which had previously 
failed despite the plaintiff's expressed warranty to 
the Third-Party-Defendant), nor did appellants have 
any justiciable claim for all subsequent costs as were 
incurred in replacing the Bondstrand pipe supplied 
by plaintiff (which had failed) with different pipe, 
and for specific delay - damages, a5 were specifically 
involved, and all as pleaded herein. 

b. The Court further erred in failing to give due 
consideration to the parties pertinent practical inter- 
pretation of said agreement, supra, and as is speci- 
fically set out in the third-party-defendant's perti- 


nent affidavit dated October 3, 1972. 


aa 
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Co The Court, in its interpretation and its ruling, | 
| a.) supra, overlooked the prior applicable rulings | 
of the authorities, and thereby its subject decision | 
introduced erroneous conclusions of pertinent law into | 
the case, and correlatively its ruling was based on 
mistakes of fact, | | 
4, In failing to impanel a jury as required in the subject 
action and to thereafter give it for findings as te facts in issue, 
'a@li matters as would involve questions of fact. 
a, The Court, in so failing, did thereby deprive the 
appellants of their constitutional right to a jury g 
i trial, and their rights were thereby infringed upon 
P to their great damage, and which resulted in a construc- 
tive dismissal of their actions. 

5. The Court, by its involved rulings, etc., permitted the 
Third-Party-Defendant to withdraw, on March 3, 1976, its counters | 
| Claim against the appellants over appellants' exception, and said | 
| action was contrary to, and in violation of, the applicable pro- 

visions of "Sec. 125 - Withdrawal of Action after Counterclaim" 
and "Section 299 - Proceeding upon Motion" of the "Connecti cut 
Practice Book." | 
a. In permitting the Thi raParty-Deteadaar to witndraw 
its counterclaim against the appellants inasmush as i 
the Third-Party-Defendant's motion, for Summary Judgment 
dated March 2, 1976, involved penuine issues of fact, 
and the motion was not thereafter heard, and adjudicated 
in accord witn the required procedural process 45 set 
out in Section 299 of the "Connecticu* Practice Book.' 


as involving "Sec. 297. Summary Judgments," 
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b. In permitting the Third-Party-Defendant to withdraw 


its counterclaim against the appellants, and as follow- 
thes appediante detailed answer thereto, and as allowed 
Ovér the objections of the appellants, the Court there- 
by arbitrarily and capriciously paved the way for its 
ultimate finding, and in Violation of "Section 125 - 
Withdrawal of Action after Counterclaim" of the "Connec- 


ticut Practica Book,” ; "and therefore, there ia no- 


ee ee a ee we ee ee ee et ee ee cee ee 


thing for this Court to try." 

C. The Court's decision was arbitrary, and capricious 
and deprived appellants of due proceas, 

d, The Court'g Bubject decision constituted an erro- 
neous conclusion of law, and was in Violation of the 
applicable general Statutes of the State of Connecti- 
cut, sapra, 

S. <i denying appellants a timely hearing on various motions 
ete. hereinafter identified, prior to the Court's ultimate find- 
ing,! "And therefore, there_is nothing for_this Court to try. 
The said motions, Supra, being identified as follows: 

a. Defendants' and Third Party Plaintiffs! (Pfotzers! ) 
MOTION, BRIEF AND AFFIDAVIT FOR REARGUMENT AND RECON- 
SIDERATION OF THEIR MOTION TO AMEND ANSWER DATED 6-18 -73. 
(Served Oct, 13, i975). 

b. "Defendants' and Third Party Plaintiffs' Motion to 
Restore Both Plaintiff's Primary Action and Third Party 
Defendant's Cross-Complaint Against Plaintiff to the i 


Court's Docket - (Dated December 13, 1975) including 


Appellants! Comprenensive Memorandum and Affidavit in 


Support, 
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TO SET ASIDF STIPULATION OF DISMISSAL (11-11-74) Bla, 


ec. Third-Party-Defendant's (City of Norwilk's) "MOTION 

FOR SUMMARY JUDGMENT" - dated March 2, 1976. 

d. Third-Party-Defendant's (City of Norwalk's) construc- 
tive motion for "Withdrawal of Counterclaim," 
e. The Court's decision,: "And, therefore, there 

is nothing for this Court_to_try.", without hearing 

the subject motions, (denpite appellants’ prior repeti- 

tive requests and exceptions) as required by, the appli- 

cable provisions of the "Connecticut Practice Book” 

was arbitrary, capricious, and an abuse of Giscretion, 

and a denial of due process. 

7. In summarily denying, on April 1, 1976, appellants' 
"Motion to Reargue" dated March 23, 1976, as sought to bring, the 
‘Court's attention to specific facts involving documents previous- 
ly filed in the action for timely repetitive consideration, and 

a8 materially involved in the Court's Prior rulings, and which if 
timely (in normal progressive sequence) had been given their due 


normal procedural consideration would have precluded thy Court's 


The Court's subject decision in the circumstances 
was unreasonable, arbitrary, and an abuse of discre- 


tion. N.B. Appellants correlatively state that they 


are presently awaiting receipt of the list of the Clerk's 


record of various rulings, decisions, judgments, or- 
ders, etc. as were duly requested by appellants! let- 
ter dated April 3, 1976, and appellants accordingly, 
must now necessarily reserve their right to amend the 
aforesaid "Assignment of Errors", inasmuch, as poten- 


tially, other erroneous rulings, etc. may well be found 
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cumulatively incorporated in the course of the Court 
having reached its ultimate conclusion herein, quote, 


"And, _therefore there_ is nothing for. this Court to 


" 


try. 


Reepentrai sy submitted, 

Appellants (Defendants and Third 
Party Plaintiffs), 

EB. a og i ee .ér 
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Service in accordance with Section 80 of the Connecticut Practice 


: Book ia hereby certified. 
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No. 14326 


AUERCOAT CORPORATION | SUPERIOR COURT 
or. (AT STAMFORD) 
VB. 
COUNTY OF FAIRFIELD 
TRANSAMERICA CORPORATION, 


ET AL 3 OCTOBER 8, 1975 


MOTION TO S'TRIKY FROM THE JURY DOCKET 


Se Es NG ene 


Now ii si ClTY OF NORWALK and respectfully requests 
the Court to strike the captioned case from the jury docket for 
the reason that the third Party Plaintiff, BE. & E. J. Pfotzer, 
whose claim it was that this matter be tried before a jury, 
has waived such claim by reason of ite Stipulation in open court, 


for a trial of all issues to the Referee, a copy of which is 


attached hereto, 


TUE DEFENDANT, CITY OF NORWALK 


' oes By: on 
Arthur J. Goldblatt, Its Attorney 
TULS IS TO CERTIFY that copy 


was mailed to all parties of 
record this day, 


LT AS at tS 
Arthur J. Goldblatt 
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stcté- PLAINT rLEFSt sees ars. 4-20- be 
TO SET ASIDE STI PUASE : 


Ho. 14326 
ALUSIRCOAT GORPORATION * 0°. BUPERVOR cout 
7 ' (AT STAMFORD) 
V8.6 ; ' pm tt 
ei ae sta COUNTY OF AIRFIELD 
TRANSAMERLCA CORPORATION, geen hee: . | ? hear 
} Bt AL aie OCTOBER '8y 1975 “igs 
‘ * . | : . ' i . ; Ss 
MEMORANDUM IN SUPPORT OF 
HOTLON 10 SOALKE FROM THI JURY DOCKET 


The city of Norwalk renpoctfully draws the Court's attention 
to the Stipulation contained ‘dn the attached tranecript of a 


proceedings before Judge P. By O'Sullivan, Referee, in this 


matter on September 9, 1974. Un age X<1 the Court stated the. 


Stipulation substontially as follown: 

7 "J..the partles who are in litipation before me... 

agree that the varlous pieces of litigation in the 

system that ia in controversy between you gentlemen 

are to be given to me to handle and solve, and that 

the two federal cases...are to he withdrawn because 

they cover the samo matters that I will be called 

‘upon to decide," 

This statement was agreed to by the City of HNorwal.ic (Pare 
1 X°1), by Amercoat (ayo X-2), and by Mrs Pfotzer (pp. X-2 and 
X*3). The Stipulation included an aprecment that all positions 
ond iseves that any of the partics wished to raise would be 


athathhads Boe.Me. Levoiu's remarks ot Poge X-5 and Paya A<104 
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2 Pursuant to this agreement the Pfotzer brothers withdrew 
| cheir Federal Court actions. 


| Subsequently, Judye O'Sullivan withdrew’ from the case for 
ae not connected to the Stipulation. (See attached letter 


| 


{o£ Judge O'Sullivan dated Uctober 22, 1974.) 
| 
| A waiver is an intentional relinquishment of a know ripht. 


| mmether a party has waived his right to a jury trial presents 


la question of fact for the trial court. Krupa v. Farmin ton 
| River Power Company, 147 Conn. 153, at 156 (1959). In the 

i 

| present matter the Pfotzer brothers agreed to waive their right 


| to a jury trial. Although not explicitly stated in the trans- 


| 


jcript, it may be surmised that this relinquishment waa in retura 


| for the privilege of presenting all of their claims, includiny 


i their counterclaim against Amercoat, to J ‘ge O'Sullivan. The 


Federal Court actions were withdrawn pursuant to this ayreement, 


| 
i 
hs also the litigation did not progress on the jury trial 


docket for almost a year, 


| 


| discounting the waiver of trial by jury. -To hold otherwise 
I 
| would be to recognize that the hearjng of a matter before a 


The fact that Judge O'Sullivan personally was unable to 


hear the matter may not properly be regarded og-a reson for 


{ 
} 


I 


“¥particular jude can be considered by the Court in the nature of 
jk J © Be 


tt 
I contractual consideration, ‘dhe situation here, ans in the Frupia 


| : ae : | 
ycase, is that a mistrial veveloped after the waiver of jury 

}*otrictly speaking, no mistrial was entered du the ceferred pros 
Rccadins before Judge UO'Sulliven, Judge O'Sullivan simply reLuard 


ithe reference. A mistrial seens to be as close un analopy an is 
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trial, In Krupa our Supreme Court upheld the trial court's 
| ruling that the case should not be ascgigned to a jury upon the 
retrial, 
If the Court agrees that the jury trial has been waived 
| by the above circumstances, <Zundamental fairnesa would seem to 
| call for the Pfotzer brothers to be accorded the right to 
oasis matters raised by their Motion of June 18, 1973, since 


dive Pfotzer brothers withdrew their Federal actions in reliance 


| Wpon this anticipated privilege granted by Judge O'Sullivan, 


i} 
| 


| 


| the Court is chenaeted to order a trialto the Court of all 


Accordingly, in the exercise of its procedural powers, 


issues. For the sake of economy of the time of the parties and 
counsel, it is suggested that the Court first order a trial of 


the issues concerning the alleged misrepresentations as to the 


| pipe as requested by the City's Motion for Separate Trial filed 


co.currently herewith, 
RESPECTFULLY SUMNIITTED, 


THE DEFENDANT, CLTY OF NORWALK 


Bys__ 
Arthur J. Goldblatt, Its cts Attorney 


TUS TS TO CERTIFY that copy 
| “as mailed to all parties of 
| record this day. 


Arthur J. Goldblatt 
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Ee HED Cont 
FOR THE . 


DISTRICT OF CONNECTICUT 


EDMOND PFOTZER, BY E, JOHN PFOTZER, 

HIS ATTORNEY-IN-FACT, AND E. JOHN ' 

PFOTZER, CO-PARTNERS TRADING aS CIVIL ACTION 
EB. & B& J. PFOTZER, NO. Be947 


Plaintiffs, 
Ve 


»! AMERCOAT CORPORATION, AND May 22, 1976 
: AMERON, INC, : 


Defendants. 


PLAINTIFFS! MOTION FOR REARGUMENT PERTI« 
NENT TO PLAINTIFFS’ MOTION OF MARCH 9, 
1976, TO SET ASIDE STIPULATION OF DIS- 


MISSAL DATED NOVEMBER 11, 1974. 


, laintiffs respectfully move this Court: 
For reargument pursuant to the Court's "RULING. . .” file 


lay 13, 1976, as responsive to plaintiffs' prior motion dated 


3 


‘ e parties herein, on the ground that said "STIPULATION OF DIS- 
+ ISSAL" has been breached by the defendants} and: that’ there has 


bden a correlative failure of defendants' consideration as stemM- 


\ 


med from defendants' breach; and 
(1) That the Court apparently did not reflect said facts - 


s 


os “dn its opinion and order as dated May 13, 1976;and 
| 
. (2) That the Court did not fully reflect applicable law 


"@8 relevant thereto in its opinion and order as dated May 13, 
“1976; and 


( (3) Tnaooaperttnunt and material Connecticut Supreme 
i 1YN0d 19141810 SN ; 


SEC.9-PLAINTIFFS* MOTION FOR REARGUUENT qo oer 
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rent 


Court decision Bryon v. Reynolds, 43 Conn 456 had not oan ine, | 
oluded tn platntizis! |! peioz ottations; and ' if as 


(4) That. the Court wostore ee bubjoct 0ase to the active 
Gooket; and 


(5) That the Court oupply een, further elie? to the Dlata- 
tatls aS way de nine : 


e oe Mh 
uf 
‘ 
¢ 
‘ 


CERTIFICATION 


ARNE mL, IRE 


“This is to certify that a copy of plaintiffs! subject 
motion dated May 22, 1976 was mailed, certified mail to Maher 
& Maker, 855 Main Streos, erably je Connecticut, 06603, ah 


| 
a : 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF CONNECTICUT 


EDMOND PFOTZER, et al., 
Plaintiffs, 
v8. 
AMERCOAT CORPORATION, et al., 


Defendants. 


New Haven, Connecticut 


April 20, 1976 


Hon, JON 0. NEWMA!, U.S.D.J. 


SANDERS, GALE & RUSSELL 
CERTIFIED STENOTVYPE REPORTERS 
750 MAIN STREET 141 CH OCH STREET 


( i & 
HARTFORD, CONNECTICUT } NEW MAVEN, CONNES Pru ‘| 
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THE COURT: Civil 947, plaintiffs' motion to set 


aside a stipulation. 


the outset, say that I regret the plaintiffs have to bring 


MR. PFOTZER: Good morning, your Honor. I would, at | 


before the Court the subject motion for the Court's order to 
| 


vacate the prior stipulation of dismissal, as was dated November 
13th, 1974. 
The time we requested the dismissal we had no thought 


that the time would come when we would be before this Court 


seeking the reinstatement of the original action. The plaintiffs 
are not before the Court because we have in any sense failed to 
perform our promises as were set out in the basic stipulation 


mae 


of September 9th, 1974, which had been entered in the Superior 


1 
| 
1 
j 
| 
{ 
{ 
| 
i 
| 


Court of Connecticut. 


The dismissal of 11/11/74 in this court was premised 
upon the stipulation of September 9, 1974; but we're here solely. 
because the defendants herein have breached the basic stipulation 
of September 9, 1974 by refusing to perform their promises as | 
required thereunder. Specifically, the defendants have -refused 
to litigate the plaintiffs' original complaint in Civil Action 
B-947 as was before this Court: that is, to litigate B-947 and 
Civil Action 14326 as was then pending in the Superior Court of 
Connecticut. 


The original litigation in this court was to be 


accomplished by consolidating plaintiffs' action in this court 
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with a pending action in the Superior Court, and that by the 
defendants agreeing that these plaintiffs amended answer and 
counterclaim as originally filed on July 9th, 1973 in the state 
under disputed circumstances, would be reinstated under the 
same original filing date, and the defendants would subsequently | 
respond thereto and as raising any defenses open to them relativ 
to that amended answer and counterélaim. , 
Subsequently, on several occasions, plaintiffs 
reneged and repudidated their agreement, as contained in the 
stipulation of September 9, 1974, and thus, defendants breached 
both ‘the original stipulation entered in the Superior Court of 


Connecticut and the stipulation of dismissal as entered on 


| 
November llth, 1974 in this court, which was solely predicated | 
| 


Despite defendants' prior breaches. When we sought to. 


on the September 9th, 1974 stipulation. 


have. the Court enforce the stipulation of September 9, 1974, 


in the Superior Court of Connecticut, the Court on March the 


16th, 1976, ruled that the state referee to whom the reference 


of Amercoat's primary action in the Connecticut Court had been 


made, and who had personally joined in the stipulation of 


September 9, 1974 -=- it's shown as Exhibit B of the affidavit -- 
the Court said that the referee did not have the authority to 


overrule a prior ruling of the Superior Court judge of bei) 


jurisdiction. The Court's ruling of March 16th, 1976 was made 


| 
: ‘ 
' 


despite the prior agreement of the parties as entered into on 


» 
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September 9th, 1974, and as was intended to consolidate the 
three. separate actions then pending in three separate courts. 
That was the sole purpose of that stipulation. “< 

A recital of the said Court's ruling of March 16th, 


1976 is set out in paragraph two of page two of our Exhibit D, 


which sets out, in part, these plaintiffs': assignment of errors 


as involved in their appeal to the Supreme Court of Connecticut. | 


This is being mentioned, your Honor, so that when you 
review this case, you'll see the exact status, and I won't supply 


all of the details incidental to it. It is set forth in our 


papers so you recognize -- will realize’ the present status of 


the entire matter and what led to it. It is set: forth 


specifically and in sufficient detail in our papers. | 
| 


THE COURT: What's the basic outline of it? At the time 
you entered into the stipulation in this court back in November | 


lith, '74 -- 


| 
| 


MR. PFOTZER: Correct. | 


{ 
THE COURT: <== that's what you stipulated? 


MR. PFOTZER: Yes, we did. 


THE COURT: At that time, you said there was a dispute 

| about a stipluation entered into in the state case? 
MR. PFOTZER: That was a statement made, your Honor. 
THE COURT: But you still had a state case pending? 


MR. PFOTZER: Yes. 


THE COURT: And in that you had filed a stipulation? 
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MR. PFOTZER: Tha. stipulation was a forerunner of 
the stipulation made here. In that state stipulation, it was 
agreed by all the parties then that we, the plaintiffs here, 
would take our actions out of this court and out of the Delaware 
court and consolidate what we had here with that action, with a | 
further proviso that the state referee who originally had | 


proposed this action could hear the entire case, inasmuch as the 


third party action in the original action was for the jury and 


it was only the primary part that was forth the court, so that 
he could hear the entire matter, and there were intertwined 
inextricably, they should have been heard together, he proposed 
at that particular time that the parties agree to stipulate 
that we take our actions out of the federal courts and 
consolidate it in that particular case. 

The action that we had here in this court almost 
identically paralléled our former amended answer and counterclaim 
entered early in the case, Jily 13, 1973. " 

So -- but there was a dispute about that. I won't go 
into it, your Honor, it isn't really material at this point -- 
but so that this case could be consolidated, and in so doing, the 
same issues that were raised in the prior amended answer and 
counterclaim would be heard by the referee at that particular 


time. 


THE COURT: Well, is that what you stipulated, that the 


issues would be heard by the referee? 


SANDERS, GALE & RUSSELL 
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is 94 
MR. PFOTZER: Yes. So that he could hear all of them. — 


Because at that time he only had control over the court side, 
and on the third party complaint, that was before a jury. He 
recognized the whole thing ought to be heard together, all the 
witnesses assembled at one time, therefore, he made ga ‘atti 
suggestion. 

All of the parties on that occasion agreed to that 
stipulation. 

THE COURT: That he would hear it all as a referee? 

MR. PFOTZER: Yes, because we would -- 

THE COURT: Then what happened after that? 


MR. PFOTZER: We would waive our right to jury, that | 


{ 


would give him an opportunity to hear it all. 

THE COURT: All right. Then was there a proceeding 
before the referee? 

MR. PFOTZER: No, sir. The proceeding had occurred -) 
the plaintiff had put his case in before the referee before we 
came to that point, where there's an agreement now that we would) 


2 


withdraw. He had heard that part, that's as far then as he 


went, 


Several months later, for reasons unknown to us, he 


asked for the revocation of his reference. We were not aware of 


is now out of the case. 


j 

it until the motion had been heard and granted, so the referee 
| 

! 


Prior to him getting out of the case, we had this 
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stipulation entered in this court with the idea of implementing 


the stipulation of September 9th, 1974. 


THE COURT: Wait a minute. There are still steps 


I don't understand. 

MR. PFOTZER: Right. 

THE COURT: When you say he wanted to revoke the 
reference -- 

MR. PFOTZER: This is now the referee speaking. 

THE COURT: Just on his own motion? 

MR. PFOTZER: On his own motion, yes, sir. He had 
prior to asking for the revocation of his reference set the 
continuation of the trial as November 18th, 1974, two months 
after we had entered into this stipulation. Sometime in 
between then, he, on his own motion, moved for the revocation 
of his reference. We were not -- 


THE COURT: You mean, so that he wouldn't be the 


referee personally, or -- 


MR. PFOTZER: Correct. 


THE COURT: <== or tiat the matter wouldn't be before 


any referee? 
MR. PFOTZER: At that time, there was no decision made 


that there would be a referee replacing him, or that anything 


alternative -~ 
THE COURT: Well, did you oppose that? 


MR. PFOTGER: We did not know of it, your. Honor. We 
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didn't receive the notice of it until the day of the hearing. 
We registered a protest afterwards, your Honor. | 

COURT: With whom? 

PFOTZER: With the court. 

COURT: Superior Court? 

PFOTZER: Yes. 

COURT: And was that ruled on? 

PFOTZER: No, sir. I would say, your Honor, just 


sat 


to maintain, to some degree -- 


THE COURT: Well, is it still pending? | | 


MR. PFOTZER: I would say in the present status of the 


case, no, your Honor, and when I go a iittle bit further, maybe 


you will get a few of the answers that maybe you are probing for | 


in your own mind. 

THE COURT: Well, unless I understand that part, I'm 
certainly not going to understand the rest of it. 

MR, PFOTZER: Okay. 

THE COURT: If you are complaining about the fact that | 


the referee didn't proceed with the reference -- 


MR. PFOTZER: Correct. 

THE COURT: <-- and if you complained to the Superior 
Court about that -- | 

MR. PFOTZER: Correct. 

THE COURT: <= and if you are saying they didn't rule? 


MR, PFOTZER: I would say they have constructively 
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ruled because they've gone pretty far in the case, your Honor. 
We had a trial subsequently again on the first part, although ie 

THE COURT: In the Superior Court? 

MR. PPOTZER: In the Superior Court -- subsequent 
to that, there was another trial. 

THE COURT: Was there a judgment entered in the 
Superior Court? 

MR. PFOTZER: There was, your Honor. It was vacated. 
We appealed the judgment, and it was subsequently vacated 
because we thought that there was an erroneous construction 
of the applicable law. 

THE COURT: The Supreme Court vacated it? 

MR. PFOTZER: They stopped it short of that, your Honor 
I had the papers all in there filed and everything else, and 


then suddenly after a hearing, a brtef hearing, the judge who 


had made -- come to that judgment vacated his former judgment, 


98 


so there is no judgment. 


THE COURT: The Superior Court vacated -- 


MR. PFOTZER: Vacated its own judgment, yes, sir. 


‘THE COURT: Well, aren't you back in the Superior 


« 


Court now? 


MR. PFOTZER: No, there were developments thereafter. 
A trial of the action was later scheduled for the first of the 
year. It was postponed to March the 2nd. March the 2nd, there 


were quite a few pretrial conferences, I would say, I would call 
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them, although we were supposed -- 

THE COURT: Well, without all the detail, has there 
been a judgment in the Superior Court? p 

MR. PFOTZER: No, sir. Only -- 

THE COURT: And the action is still pending? 

MR. PFOTZER: No,sir, only to this degree, if I may 
explain -- 

THE COURT: Neither situation is so? 

MR. PFOTZER: There is no judgment because the same 
judge who had participated in the trial of the case on duly 24th, 
1975 said, after he had made certain observations, "There's 
nothing for me to try. There can be no hearing at this point." 
His words are stated in my papers, “There is nothing for me 
to try.” 

THE COURT: Well, did he dismiss the cea wtan? 

MR. PFOTZER: I asked him that question. He said, 
“I'm not dismissing the complaint. There is nothing to try.” 
And the understanding was that that was the end of it. 

THE COURT: What do you mean the understand was? 
Whose understanding? 

PFOTZER: Well == 
COURT: Yours? 


MR. PFOTZER: No. 


THE COURT: Well, there hasn't been an understanding? 


MR. PFOTZER: Prior -= 
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THE COURT: - What's the status of that case? Is it an 
open case? 
. PFOTZER: It's on appeal right now, your Nines 
COURT: Oh, it's on appeal? 
PFOTZER: Yes, yes. 
COURT: Well, what am I doing with it? 
PPOTZER: Excuse me? 
= COURT: . What am I doing with it? 
PFOTZER: You are doing this, your Honor -- 


COURT: In other words, you are taking the appeal? 
. 5 ig i 
MR. PFOTZER: Yes. 


THE COURT: You are urging the state Supreme Court to 
correct what you think is an error by the state Superior Court, 


is that right? 


MR. PFOTZER: I'm doing that because -- 


THE COURT: Well, now, never mind because. 


MR. PFOTZER: Constructively, we're out of court, so I'm 


ai | 


appealing, but nevertheless -- 
THE COURT: And you are urging the state Supreme 


Court that the ruling of the state Superior Court judge was 


in error, is that right? 


MR. PFOTZER: Yes. 


THE COURT: And if you prevail, won't it go back to 


the Superior Court? 


MR. PFOTZER: If we should prevail, your Honor, but 
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I'm very doubtful that we are going to prevail, not because 
I don't have belief in our case in any way, but I recognize that 
when the lower court makes a decision, in the parlance of the 
day, you have two strikes against you. I'm not waiting for one 
year from now to attempt to get back in this court where I belong 
as a result of the -- 

THE COURT: Well, now, wait a minute. You entered 
into a stipulation in this court. 

MR. PFOTZER: Correct. 

THE COURT: And you said, “We will litigate over there 
ii. the Superior Court.” 

MR. PFOTZER: Yes. 

THE COURT: Now, something has happened in the 
Superior Court after a long set of proceedings, and you think 
it is erroneous, you are taking an appeal? 

MR. PFOTZER: pelosi 

THE COURT: Now, if you are right on your appeal, you 
are going to get some relief; if you are wrong on your appeal, 
why,isn't it just a situation where a party agreed to go to 
the state court and got a decision he doesn't like? 


MR. PFOTZER: There was no decision. No hearing on 


ther merits whatsoever. 
THE COURT: Well, that may be, but apparently the 
Superior Court judge thought he didn’t need to have a hearing, 


and you disagree with him. 
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MR. PFOTZER: Well, your Honor, may I go a little bit 10la 
beyond this point so maybe there will be some enlightenment 
come in here why I'm seeking the benefit of this Court's 
consideration of the breach of that stipulation that was made in 
this court on the basis that the defendant in this court would 
litigate that action in that court? He has refused to do so. 
And the court, when I sought enforcement of it, said, “All we 


can tell you is that the referee did not have the authority 


to sanction and participate in'that stipulation." This was 
their answer. And we said, “Here all the parties have agreed." 
It is very clear each one in that stipulation said they agreed 


to it. 


Now the defendant refuses, and the court here says 


it will not enforce the stipulation because the referee did not 
have the authority said eile to suggest the stipulation, je jo’n 
or enforce -- 

THE COURT: I don't understand why you are urging all 
that on me. If you think something improper happened in the 


state court action, your remedy is to appeal it. 


MR. PFOTZER: I wonder, your Honor, if that would be 


the only appeal -- only reason. We had a stipulation here that 


was made in this court conditional upon the same defendant in 
this court to litigate the action in the state court. He has 
refused to do that. Let us look at it this way, your Honor, 


and I am saying this, if the defendant in this case -- 
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THE COURT: Who is the plaintiff ‘in the state court 
action? 

MR. PFOTZER: Amercoat. He has withdrawn his action 
against us,~your Honor, for a detail. The city of Norwalk has 
withdrawn its cross complaint in a third party action ssainae 
Ameréoat.. Thexe has been an understanding between ich dia 

Our interests, however, have been left out. Unless we | 
would have a counterclaim in the original action, wa cannot compel 


the litigation in the state court. 


Now, our counterclaim was involved in the amended 


answer and counterclain, which is not and was not being litigated 


in the state court. | 


| 
THE COURT: Well, this stipulation doesn't, on its face, 


ad 


purport to bind the parties to do anything. It just says that 


it is being dismissed, the action here is being dismissed, 


without prejudice to the prosecution of such claim as is 


“tty 


presented in Civil Action 4768 and the federal action in tha 


Superior Court. 


nee 


MR. PFOTZER: I comprehend that. ‘Tha same party, 


your Honor, Amercoat -- 


THE COURT: In other words, it was dismissed here with 
out prejudice to the state court action, the parties were frea 
to de whatever they wanted to do in the state court action? 


~ 


MR. PFOTZER: It was predicated, your Honor -- the 


same party in this action is the identical party in the state 
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action. They were not in the state action, the same party here, | 
{ 


agreed that they would litigate that action. 

THE COURT: Where does it say that in the stipulation? 
diaw me that. , 

MR. PFOTZER: Not in the stipulation you have, your 
Honor. I understand what you are saying at the present time. 

THE COURT: That's the stipulation you want me to set 
aside? 

MR. PFOTZER: I want to set aside the stipulation in 
this Gourt now for this reason, your Honor: thet when the 


~e 


defendant signed the stipulation in this court, as premised on 


the first one, it knew that it was not going to honor the 


stipulation in the state court, which this stipulation was 


predicated upon. It induced us to agree to dismiss this action | 
with the knowledge on its part that it did not intend to litigate 
| 


the action in the state court. | 

Therefore, we're saying to this Court there was fraud, | 
your Honor, in the inducement of this stipulation before this 
Court because it knew -- the same party in the state Sale ~= 
that it was not going to litigate the action in the state court. | 


If we had known that they were going to repudiate the 


agreement, that if there was fraud in the inducement; as we s@% 


the picture today, certainly, we would not have taken this case 


out. 


Now, was that the risk on our part, that we should ha 
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| known that possibly the defendant was going to induce the 


going to do in the state court, litigate the action? 


~—- 


THE COURT: Wait a minute. Unless you can show me 


what clause you rely on, I don't see anything in the stipulation 


| 
2 agreement by fraud and not do what the same person eaid it was 


for dismissal that was filed in this case whereby any party 
represented that it was going to do anything in the state court. | 
MR. PFOTZER: It represented that it would permit the 
litigation by the understanding of a prior ecinitaeten. nec they 
were going -- we were going to litigate in the state court the 


action that we had -- 


THE COURT: Where did any party undertake to do any- 


thing in the state court? 


MR. PFOTZER: Your Honor, I think that I will have to 
Say at this juncture that there's such a thing as implication, 
and I am talking about implication right now. I cann't say to 


you: and we hereby agree. I say the implication in the third 


paragraph of the stipulation shows the intention of these 


| 
parties to take this out of che court, and it was done in reliance 
upon the stipulation contained in 14326 as to which these «- the 
parties are in dispute as to those terms of that stipulation. 


It was the understanding in the stipulation in 14326 that the 


parties were going to take the action out of this court and 


litigate in the Connecticut court. 


THE COURT: You say Amercoat is the plaintiff over 
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there? a 
MR. PFOTZER: Yes, sir. 
THE COURT: Well, it's a novel situation if -- where 
a defendant complains because a case is dismissed without 
prejudice, and the plaintiff declines to sue the defendant. 
MR. PFOTZER: Say that again, it's an unusual situatio 
when? Say it again, wiil you please, your Honor? 
THE COURT: You say you are the defendant over there? 
MR. PFOTZER: Yes, but we are the third party 
complainant over there. Against the City of Norwalk, and the 
City of Norwalk -- : 
THE COURT: Well, go ahead and sue them. Go ahead 
and sue them. - 
MR. PFOTZER: Sue who? 
THE COURT: Whoever you are suing in your third party 
complaint. 


MR. PFOTZER: We cannot sue there, because they have 


withdrawn a counterclaim, much less against us, and the court 


has said, "Well, they've withdrawn their counterclaim" -- follow 
| 

this, now, your Honor -- Amercoat withdrew its suit against us, 

we fought that we didn't want the withdrawal of that suit, there 


was a collusive agreement between the city, who was a third 


party defendant, and Amercoat. 


You'd have to know, maybe this small basis of the suit, 


25 The city told us to order certain pine, directed us to, we had 
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THE COURT: I don't want the merits of that claim, 

MR. PFOTZER: Okay. 

THE COURT: That's what you agree to tender to the 
state court. Let the state court hear. Is that your view 
of the situation? 


MR. PFOTZER: Let me carry on. Amercoat said to the 


state court, after we had two trials, “We withdraw our 


complaint against Pfotzer," ourselves. In a third party action, | 


the city, whohad a cross complaint against Amercoat, said, "We 
withdraw our cross complaint against Amercoat."— This was 


after six and a half years of litigation. ~ 


THE COURT: That doesn't concern you, whether two other - 


parties settle their differences. ~ 
MR. PFOTZER: It will when you hear the cest of it, 
THE COURT: Well, try to stay with the ware that 
concerns you. 
MR. PFOTZER: I'm doing that. Then the city said, 


“We withdraw our counterclaim against Pfotzer," so there was 


no counterclaim against us. All that we had was a suit.then for | 


judgment plus costs. 
THE COURT: Against whom? 
MR. PFOTZER: The city. 
THE COURT: And did you press that suit? 


MR. PFOTZER: Yes, 
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THE COURT: Did you win or lose? , 

MR. PFOTZER: Nevex came to trial. 

Let me go a little bit further, your Honor. You have 
to see this, I didn't create the situation. 

So we said to the court, “You cannot say there's 
nothing here to try." True, the city has withdrawn its 
complaint against us. We had a suit bee tnat them over be we 
asked them to come in and defend this suit, which was strictly 
theirs. They refused. We also had them there indemnity for 
all legal costs and expenses. : 

= your Honor, yeu can't dismiss this. We have been 
here -~- this need for i deinieeal: there will be no indemnity. 
I'm speaking now as the court spoke to me, and there will be 
no costs assessed senbick either of the parties. That's again 


part of the appeal. 


THE COURT: And all that's on appeal? 


MR. PFOTZER: Yes. 


| 
THE COURT: And -rou are saying that the Superior Court | 
| 


i 


judge was in error? 

MR. PFOUZSR: I'm saying it was in error all down 
the line. 

THE COU"T: All right. 


MR. PFOTZER: But now I go beyond that, in this respect 


I'm saying that we ought to have, to my opinion, the right to 
i 
come back to thig Court with our case, because wa auv there was | 
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fraud in the inducement of this agreement, your Honor. That we 


have -- the stipulation in here. That -- the defendant in this 


case, who said when he accepted that stipulation, “We wll 
litigate in this 14326," never intended to do that. ° 

THE COURT: How can you complain because he's not suin 
you? Most people are delighted when they're not sued. 

MR. PFOTZER: Your Honor, you don't want to hear the 
details, but I would hav ~o tell you that we have a suit for 
over $50,000 against the City of Norwalk in a third party 
complaint. 

THE COURT: Where's that claim? In what court? 

MR. PFOTZER: Same een 14326, in the Superior Court. | 
But the Superior Court judge said to us: “Inasmuch as the City 
of Norwalk has withdrawn its counterclaim against you, gan your 
ciaim against the City of Norwalk was based on a jucg«ont, any 


7 


judgment you'd have to pay, would be carri over to the City cf 


| 
| 
| 


Norwalk. But the plaintiff has released you, Pfotzer, “rom any 
suit in the original action. Therefore, you have no claim cvar 


against the City.of" -- 


THE COURT: They rejected your claim? 

MR. FEOTZER: Excuse me? 

THE COURT: Is that whit happened? 

MR. PFOTZER: What's chat? 

THE COURT: They rejected your claim. 

MR. PFOTZER: No, your Honor, there was no trial. 
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THE COURT: Well, there ‘doesn't always have to be a 


MR. PFOTZER: Well, you say they rejected our claim. 
How did we get the rejection of the claim, your Honor? The 
Plaintiff, Amercoat, says, "Pfotzer, I should have sued you 
the first place. I found it out after six and a half year. TI 
‘ithdraw the action." 

We attemped to avoid that inder the statutes of 
Connecticut. I'm familiar with the laws, but the Sighiei: weeks 
not listen to that, so they said, "We withdraw our complaint." 
In the original adtina.. In the third party complaint, the City 
of Norwalk had a cross complaint against Amercoat -- 

THE COURT: Please, you've been over that already. 
That's a claim between two other parties. Who is your claim 
againet in the state couxt? Which parties? 


MR. PFOTZER: Against the City of Norwalk, and through | 


an amended answer and countrclaim that we had in this court, 


against Amercoat. So we had a claim against Amercoat through the 
amended answer and counterclaim. 
They promised to litigate what we had here in that 


action. Thar they repudiated_that agreement. I attemped to 


court. Do you follow that so far? 


THE COURT: And the court apparently didn't agree 


with you? 


SANDERS, GALE & RUSSELL 


664 PROSPECT AVENUE Certified Stenotype Reporters 141 CHURCH STREET 


HARTFORD. CONNECTICII NEW HAVEN, CONNECT‘OUN 


| 
| 
i 
have the court enforce the stipulation that was made in that :. 
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MR. PFOTZER: 


Didn't agree with me. The stipulation | 


says -- they said the judge didn't have authority to sanction 


- 


that stir ilation nor participate in it. He said we all agree --| 


that includes myself ~~ inthe first page of Exhibit B you'll 


find those words. 
Now, I think you have been getting too much in the way 
of information, your Honor, and it's not because I have it 
twisted, but because ne a most a situation, and I 
will just try to answer your last question: 


"Who do you have 


a claim against?" | 


We had a claim against two parties. Number one, we = 


a counterclaim against Amercoat, which the court will not 
| 
recognize now in that court, because for the first time, March | 


the 16th,-he said the referee in that action did not have the 


authority to propose or participate in it. I cannot recognize | 


his authority. Therefore, the agreement that you had in that 


stipulation cannot be enforced by this court. 


That came after Amerc¢oat had reftsed“to answer amended | 


answer and complaint that it had said it would in the stipulation 


entered in the other court. 
Now we come to this point. Before this Court, we had 


the same complaint that we had in our counterclaim, and we were 
. | 


going to prosecute it here. The same defendant here had 


© | 
promised to iitigate it in that court. Same ones. No difference. 


Now, whan the judge said, "Why don't you fellows bring 
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it all in here?", we concurred. It is in the Exhibit B that you 
have before you. The concurrence is all set out. | 

Now, to dmpliment that, we came to this Court to | 
discharge our part therein. And we then agreed to take it out o 
this court. But it was impliedly condition, we thought 
expressly, taken it out of here so we could litigate it in that 
court. 

Now we're saying, your Honor, that the defendant never 
intended to litigate that action in accord with a stipulation 
that he had agreed to in that court. Whatever way that he would 
manevver to make sure that that wasn't to be litigated,;. he did 
these things. | _. 

THE COURT: But he was the piaintiff. 


MR. PFOTZER: Who? We're << down there -- we're 


trying to that litigated. Here ‘\e was a defendant.-. 


COURT: I know, but. er there he's the plaintiff, | 


MR. PFOTZER: Righ . 


THE COURT: And you are complaining because he didn't 


press his claim against you? 


MR. PFOTZER: No, sir, because we didn't get an opportu- 


Pad 


nity to put the complaint that we had in this case into litigation 


| 


down there. We did not get that opportunity -- so we're 


complaining -- 


| 


THE COURT: That's because of a ruling of the state court, 


for whatever reason, that they weren't going to grant you relief 
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on your counterclaim. 
MR. PFOTZER: I will say that was belated. Prior to 
that time -- 
THE COURT: Well, whether it came later or not -- 
MR. PFOTZER: Well, it may have some significance, 
because we're saying it was fraud inducement. They promised that 
they would litigate that action, they refused then to litigate 


that action and carry it out. 


THE COURT: But whether they litigated their claim 


against you doesn't seem to have anything to do with whether your 


counterclaim against them is a good counterclaim, and that's why 
you are out of court over in the state court, because the state 
court decided you don't win on your counterclaim. 


MR. PFOTZER: Oh, no, it wasn't that, your Honor. 


THE COURT: Well, v.rey didn't decide you did win? 

MR. PFOTZER: What they said was because he did not 
have the authority -- now, if we had entered into a stipulation 
in good faith before the court and all the parties agreed, and 
one of the parts. of that stipulation-was-take it out et thds 
court, we took it out in good faith, we chought it was going to 


be heard. 


Now, the court disregards a stipulation, and we won't 


go into the law whether they have a right to do it or not, a year 
from now we may find they had no right, but in the meantime, we' 


going to be hurt waiting for a trial. 
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Now, let me say this, your Honor. We have a eit 1l3a 
situation, complex, but I think it isn't too difficult to 


understand maybe the basic elements that I'm speaking of. It 


our action; we had been pressing to try to have a hearing. 


was on that court's suggestion that we do this very thing. 


wan't we that said to the court, the referee, we want to a 


thought that the court knew what its own authority was. And tha 
we didn't have to question, your Honor, you have a right to — 
propose this agreement, you know that it will be recognized. 

It wasn't only we that thought we had a bona fide 
agreement. If you will look at the last exhibit you have in ear 
affidavit, you will see where in 1975, September 8th or October 
8th, the city was saying the court down there, when we're seckind 
nigh: to a hearing, your Honor, there cannot be a jury trial. 


Pfotzer promised to waive his right to a jury trial. This is 


only a detail, your Honor. 


THE COURT: That's not before me, whether you get 


a jury trial in the state case. 


MR. PFOTZ:3: But it is important in this sense, that 


they then set out that each party to that affidavit had agreed, 


and they mentioned precisely the page on which each party had 


agreed to it, so we were acting in good faith,-- if you can see 
that picture -- acting in good faith before that court, thinking 


the court had that authority. 


Now, two years later, without the plaintiff advocating 
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the action, the Court, after two days consideration -- first 
it said, "Oh, the stipulation.is in here. There will have to 
be a trial." And gradually the Court moved away from it, and 
on the second day, the Court said, "After more consideration, 


Court concludes that the referee did not have the authority to 


propose or sanction or participate in that agreement." Therefore 


we are saying that the amended answer and counterclaim is not in 


this case. When the amended answer and courterclaim went out of 
that case, if it ever were in, the judge followed it up shortly 


with saying, “Well, if the plaintiff has withdrawn the complaint 


| 


against you, Pfotzer, and if the city has withdrawn its counter- 


| 


| 
claim against the plaintiff, and the only right that you have now 


“ left, inasmuch as you don't have an amended answer and counter- | 
| 
claim in the first suit, would be your third party complaint against 


| 
the city. I can't hear that, because your original third | 
party complaint was any judgment that you'd have to pay woul’ 


have to be paid by the city.” 


Now, your Honor, read down a little bit farther where 
we say: including all legal cost that we have to expend, so we 
Say you haven't got a case, there's nothing for me to hear, and 
that's it. 

THE COURT: And you are appealing that decision? 


MR. PFOTZER: All of them. 


THE COURT: Isn't that right? 


MR. PFOTZER: Five of them. 


J SANDERS. GALE & RUSSELL 


ified § 
664 PROSPECT AVENUE Certified Stenotype Reporters 141. CHURCH STREET 


HARTFORD. CONNECTICUI NEW HAVEN. CONNECTICUT 


SEC.10-TRANSCRIFT OF ARGUMENT 4-20-74 OF 
PLAINTIFFS' MOTION TO SET ASIDE STIPULATION 


THE COURT: All right. If you are right, if he made ®liisa 
mistake, your suit is going to be reinstated; and if he's ne 
then ycu agreed to go into the state court and you lost. - 

MR. PFOTZER: You are not trying to argue with me, 
your Honor, but I say this, to you, was there a hearing on the 


merits in your mind? You went into the state court, you lost. 


THE COURT: I haven't the slightest idea if there was a 


hearing on the merits, and I don't see what difference it makes 


to this case in this court. If they dismissed you without a 


hearing, and ou are taking an appeal, one of two things is going 


i 
| 
| 
| 
{ 
| 


to happen. Either the state Supreme Court is going to say the 


judye was right, or he's going to say he was wrong. 

MR. PFOT2F": Correct. 

THE COURT: If he was right, you e bound; if he was 
wrong, you are going to get some relief. 


MR. PFOTZER: Right. Now, I'm saying, your Honor, 


that this Court, under these circumstances, may be in a indinitne| 
to give me relief regardless of what the state court, whether -- 
what it does, whether it ultimately rules for us or against us, 

I say that there is -- that this Court has a right to look at 


the stipulation that was entered into before this Court, a 


stipulation that withdrew the action that was predicated on the 


intentions of the parties, if there was, in fact, as the develop- 


ment seemed to indicate, «4 fraud in the inducement that:these -- 


this plaintiff here was induced ts take his case out of this 
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court where he had an excellent opportunity of getting a heaeinn ll6a 
He took it cut on the promise of the same party in the lower 

court in Connecticut Court to litigate it, and he never had the 
intention of litigating, so, therefore -~ 


| 
THE COURT: That's nowhere recited in this stipulation, 


MR. PFOTZER: Excuse me? 


THE COURT: It is just nowhere recited in this stipula- 


MR. PFOTZER: Excuse me? 
THE COURT: It is just nowhere recited here that he 


promised you he was going to sue you. 


“ 

tion that he promised you he was going to sue you. | 
| 

| 

| 

| 

| 


MR. PFOTZER: No one says that he promised he was going 
to sue us. He was going to permit our complaint to go in there 


so we could sue him, and he has thwarted that purpose, 


You comprehend the situation here, your Honor, 
because that last question would indicate -- 


THE COURT: Let me hear from the other side. I've 


heard you now for forty minutes. You've filed a long brief, 


and I have got to hear a little bit from the other side. 


MR. PFOTZER: Right, your Honer. It didn't seem like 


forty minutes. 


MR. MAHER: Your Honor, let me start off by saying 


I'm not going to take exception to some of the remarks Mr, 
Pfotzer made conc.rning his allegations of fraud and inducement, 


i hope that they weren't directed against me. 
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re eee situation, as the Court has 
pointed out. I think originally, your Honor, we have to go 
back to <he original state court action, which was an action 
instituted.on a book debt by the defendant Amercoat, Cameron 
against a bonding company, Transamerican Insurance Company and 
against Mr. Pfotzer and his brother, Edmond Pfotzer. 

At that time, the Pfotzer's ze as I understand the 
situation, I was not a party to this. proceeding -- filed a 
counterclaim for : indemnification against the City of Norwalk. 
The City of Norwalk, in turn, filed a cross Guintatet against 
the original plaintiff, Cameron, Amercoat, again, I believe, 


sounding in indemnification. 


These actions were instituted sometime in 1969 in the 


Superior Court in Stamford. 

In June of 1973, the pro se defendants, third party 
plaintiffs, filed an application with the Superior Court to 
amend their original answer to assert a special defense and 
a counterclaim, That came before Judge Tunic on the short 
calendar in Stamford, and Judge Tunic denied the motion to assert 
a counterclain. There was no sities decision, to my knowledge, 
other than application or a motion to amend, the counterclaim 
denied, 


Thereafter, the defendants, plaintiff in this action, 


Mr. Pfotzer, brought an action in this court and in the District . 


Court of Delaware against Amercoat, attempting to set forth the 
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counterclaim that he had been already -- been denied the right 


Lisa 


in the Superior Court. 

Then I unde:stand that there was & hearing before 
Justice O'Sullivan sometime in September of 1974. At this time, 
the actions in Delaware and in this court were still pending. 
It is Exhibit A in Mr. Pfotzer's brief. 

Mr. Pfotzer claims that a stipulation was entered inka. 
If the Court aire ens the last several pages of that transcript 
the Court will note that Justice O'Sullivan at that time said that 
a written stipulaticn by ali parties must be entered. That 
etipulation was never reduced to writing. Because none of the 
counsels and Mr. Pfotzer could get together as to what this 


stipulation was. 


Simultaneously, or during this period of time, the 
District Court action in Delaware and the District Court action 
in Connecticut are withdrawn. 


There's a stipulation for dismissal with prejudice 


which has been executed by the pro_se plaintiffs and the defendant. 


We now jump ahead approximately a yzar, and we get to 


sometime in December of 1975 when, as Mr. Pfotzer has pointéd: out, 
the original action is withdrawn for the book debt. The counter- 


claim also -- or the cross complaint of the City of Norwalk 
against Amercoat is also withdrawn. 

We now come in to March of 1976 when ~- we'res down 
before Judge Harold Dean, and Mr. Pfotzer at that time is 
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attempting to assert his counterclaim, again on the basis of a 
purported stipulation entered into before a state referee. 


It did take a little bit more than two days, as Mr. 


Pfotzer has indicated, it took a period of approximately two 


weeks, because, as the Court can most likely appreciate, this 
file is voluminous, and Judge Dean had to read the entire file. 
He ruled at that time that no stipulation had been 
eneeeed taken: He also ruled that Mr. Pfotzer -- I'm not sure 
of this ruling, but he had also indicated that Justice O'Sulliva 
had, in fact, revoked the reference, and it was, therefore, in 
front of Judge Dean. Judge Dean indicated there was no 
stipulation. 
From that decision an appeal has been filed by Mr. 


Pfotzer, and I think that's where we are, your Honor, we're back | 


here. He is attempting to reopen a stipulation for dismissal 
and, yet, he is taking appeal in the state court. 

And I understand, your Honor -- maybe this might not 
be germane to the issue -- I also understand he has filed the 
exact same motion thatis before the Court now in the United 
States District Court of Delaware, where I believe Senior Judge 
Steel -- and I also believe that they've had a hearing on that. 
What the results -- 

THE COURT: What judgment of the state Superior Court 
that's on appeal? 


MR. MAHER: The judgment, es I understand this, your 
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Honor -- the judgment of the state Superior Court is whether or 
not the court erred in not eiteaties Mr. Pfotzer to assert a 
counterclaim. The counterclaim is basically word for word 
identical to the present controvery. ohh wate court has 
already ruled it is not an element of that case, the case in the 
state court, and that decision is on appeal. 


THE COURT: Is that judgment part of this file? 


MR. MAHER: That, I cannot answer, your Honor. I 
don't believe that it is. But there are several of the papers | 
which Mr. Pfotzer has -- weeks past, have indicated that the -- 
well, dated April the 13th, 1976 -- defendant and third party 


plaintiffs appeal. It's right here, your Honor. 


THE COURT: Does that recite the judgment? 


It also -- including an assignment of errors. 


MR. MAHER: It includes a variety of things, your pare 
| 


THE COURT: What's that attached to? 


MR. MAHER: This is not attached, this is something 


that I received, your Honor, and -- Mr. Pfotzer's sending these 
to me and -- as the state court is right now, I'm not a party to | 
that case. But I'm getting all of these pleadings. 
This is a letter dated April 13th to the Clerk, your 
Honor, and a variety of other documents. I oat believe it's a | 
part and parce] of any record which has been submitted tec you. 
I‘m sorry, your Honor, in the brief which was submitted 


| 

by Mr. Pfotzer, which is received by me, I believe, yesterday, | 
| 
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the last attachment, is, in fact, the indication of the 
defendants‘ appeal. 

THE COURT: All right. So is your view that what's on 
appeal in the state court, among other things, is the’ state 
court's decision to deny permission to file the counterclaim? — 

MR. MAHER: That is correct, your Honor. 

Now, I will say this, also, that subsequent to Judge 


Tunic's ruling, refusing to allow Mr. Pfotzer to put in the 


counterclaim, that portion was also aprealed to the Supreme net 


However, the Supreme Court held that that was interlocutory in 
nature and didn't rule on it. So now we ‘re sback where we were. 
Your Honor, that is an attachment, I believe, to the 
brief submitted by Mr. Pfotzer, dated April 13th in this action. 
It does include the indication -- I believe, the indication 
of the appeal. I don't know what exhibit it,is, but it's | 
contained in there someplace, *owards the rear of the submissions 


{ 


THE COURT: Yes. Ali right. 


i 


MR. PFOTZER: May I respond briefly, your Honor? Just | 


take a minute, very small item here. | 


Counsel says that he's not in that court there. He 
made an appearance for Amercoat down in the state court, that's 
incidental. You asked him if there's a judgment. There's no 


judgment, your Honor, I think counsel should have known that. 


rulings that we'll have to appeal against. We're still waiting 
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for them. There has been no judgment. 
THE COURT: You are appeaiing something? 
MR. PFOTZER: That's right. What we heard, these word 


you see them cited in that appeal, the judge finally said,* «:'4 
tiverate iikeinn for me t> try in this case." 

THE COURT: You told me that, but you are appealing 
something. 

MR. PFOTZER: That's where we stand, your Honor. 

THE COURT: You are appealing something. 

MR. PFOTZER: We're appealing that which he said, -for 
example <- that Judge O'Sullivan had not the authority to 
consider. We've set it out in those papers. 


THE COURT: Well, you also claim to be appeaiing the 


decision to prevent you from filing your counterziain. 


MR. PFOTZER: We have seven different points in chere, | 
your Honor. 
THE COURT: And that's one of them? 
PFOTZER: One of them, your Honor. 


THE COURT: I den't know how you can ask me to rule 


while that's on appeal. 

MR. PFOTZER: Your Honor, what I'm -- despite that, wh 
I'm saying to you, your Honor, is -- and appealing this Court ~- 
is that from the developments in that case, we are saying that 
there is fraud in the inten of the stipulation signed in 


this court. Therefore, we're saying as a corsequence of the 
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developments that we had witnessed and have been, as I have = 
tham, that we or -=- petitioning this Court to have the dismissal 
vacated so that we may have, of a surety, our claim litigated 

in this court, the possibility from the developments that we 

have seen in the state court are extremely remote, and we would 
lose the rights that we say we have as a consequence of the | 
fraud and the inducement that prompted va to agree to take 
this case out of the court. So when you sy -- 


THE COURT: But you knew back in '73 the state court 


had denied you your right to file a counterélaim -- 


MR. PFOTZER: “Your Honor -- 

THE COURT: -<-- isn't that right? 

MR. FFOTZER: -= I'll have to explain something to you 
if you will let -- : 

THE COURT: You knew that, didn't you? 


MR. PFOTZER: No, we didn't. 


THE COURT: What do you mean you didn't know it? [t 


was a ruling you tried to appeal. How can yousay you didn't 


know? 


MR. PFOTZER: Will you let me answer that question 


s0 maybe you'll hear the response, and I will tell you what it was? 
We put in a motion in accord with Connecticut practice to file 
an amended answer and counterclaim. The rule under Section 132 


| 
of the Connecticut States has three subdivisions. C: that | 


subdivision says that if the other party fails to object within 
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ten days, that the amended answer automatically becomes a 
complaint. He did not object until after twenty days, therefore 
your Honor -- 
COURT: You had a valid counterclaim? 


PFOTZER: Just a moment, your Honor. 


COURT: Well, please, we've got to get to the 
PFOTZER: I comprehend that, but you were talking 


THE COURT: Isn't it so that you thought you had a valid 
counterclaim? 


MR, PFOTZER: Not only thought, your Honor, T say we 


THE COURT: All right. Isn't it so that the Judge Dea 


disagreed with you? Is that so? That's a fairly simple question. 
MR. PFOTZER: On, no, it isn't, your Honor. ~ 


THE COURT: Oh, really? 


MR. PFOTZER: Just a moment. Yes, it is not as 


THE COURT: Did you try to appeal his dismissal of 
the counterclaim? That'= a fairly simple question. 

MR. PFOTZER: Yes, on the point of eau: 

THE COURT. You tried to appeal it? 

MR. PFOVZER: May I answer that? 

THE COURT: Did you try to appeal it? 


mi 
*. 
‘ 
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MR. PFOTZER: Yes, we alleged that he had -- 

THE COURT: Ail right. Then, you obviously knew the 
action had been taken against you? 

MR. PFOTZER: We knew that it was interlocutory, but 
we also said that he had told the court -- 

THE COURT: All right. 


MRK. PFOTZER: <-- Judge Tunic -- 


| 
THE COURT: TI don't care about all your arguments as | 


why you thought. 


COURT: All right. 


: | 
MR. PFOTZER: We appealed, your Honor, we certainly 


PFOTZER: And the court -- 


COURT: And that was in '73? 


PFOTZER: Yes. 


COURT: And you made -- 


PFOTZER: No, in '74, if we're going to get down. 
to dates. 
THE COURT: When it was dismissed? 


MR. PFOTZER: No, when it was heard, we appealed 


immediately after a decision. 


* 


THE COURT: When was it dismissed by the trial judge? 
That was ‘73? 
MR. PFOTZER: July 20th, your Honor, 1973, The next 


day we appealed. 
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THE COURT: Was that before or after your stipulation 
in this court? 


| MR. PFOTZER: Before. 


Thank you very much’ 
I'll reserve decision. 
MR. PFOTZER: Your Honor, I know that I'm finished, 


but let me say this: an intimation was made by counsel he's 


got’an action down in Delaware, we could not get the action 


in Connecticut -- 


MR. PFOTZER: But I'll say this: the intimation is 


we're suing all over, we could not get him in this court, 


| 

THE COURT: All right. That's all I want to know. 
| THE COURT: I'm not concerned with the Delaware accion. 
| | | 
| | 
| | 
| | 
| 


because they said that he was not a resident. Counsel said that. 
Later on we found out that tney were a resident in this state, 


but we could get a suit in Delaware. 


THE CCRT: I'm just not concerned with the Delaware 


MR. PFOTZER: You are right, but, your Honor, I'm 


concerned when either my knowledge or my integrity is imputed 


by someone that stands before you, and I was trying to 
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Plaintiffs' Motion to Quash Defendant's Answer 29 
and to Strike Same from the Récords 


Plaintiffs' Memorandum of Law in Support of 39 
Plaintiffs' Motion to Quash Defendant's Answer 
and to Strike Defendant's Answer from the 
Records and Affidavit in Support 


Plaintiffs’ Motion to Dismiss Plaintiffs' Action 


Affidavit in Support of Plaintiffs' Motion to 
Dismiss Plaintiffs' Action 


Plaintiffs' Memorandum of Law in Support of 
Plaintiffs’ Motion to Dismiss Plaintiffs' Action 


Corrections Re "Piaintiffs' Memorandum of Law in 
Support of Pla‘ntiffs' Motion to Dismiss 
Plaintiffs’ Action 


Stipulation of Dismissal,with ORDER, endorsed, 
therecn 


Plaintiffs’ Motion to Set Aside Stipulatia of 
Dismissal dated November 11, 1974 


Plaintiffs' Brief in Support of Motion to Set Aside 
"Stipulation of Dismissal" Between the Parties 
Dated November 11, 1974 


Plaintiffs' Affidavit in Support of Motion to Set 
Aside "Stipulation of Dismissal" Between the 
Parties Dated November 11, 1974 


Defendants’ Memorandum in Opposition to Plaintiffs’ 
Motion to Set Aside Stipulation of Dismissz] 


Plaintiffs’ Supplementary Brief in Support of 
Motion to Set Aside "Stipulation of Dismissal" 
Between the Parties Dated Wovember 11, 1974 
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Plaintiffs' Supplementary Affidavit in Support 41 
of Motion to Set Aside "Stipulation of Dismissal" 
Between the Parties Dated November 11, 1974 


Ruling on Plaintiffs’ Motion to Set Aside Stipula- 
tion of Dismissal 


Plaintiffs' Motion for Enlargement of Time, with 
ORDER, endorsed, thereon 


Plaintiffs' Motion for Reargument Pertinent toa 
Plaintiffs' Motion of March 9, 1976, to Set 
Aside Stipulation of Dismissal Dated November 1l, 
1974, with ORDER, endorsed, thereon 


Plaintiffs' Memorandum in Support of "Plaintiffs' 
Motion for Reargument Pertinent to Plaintiffs' 
Motion of March 9, 1976, to Set Aside Stipulation 
of Dismissal Dated November 11, 1974 


Letter dated May 25, 1976, to Clerk with substituted 
pages 11 and 12 of Plaintiffs’ Memorandum re: 
Motion for Reargument, attached 


Plaintiffs’ Memorandum in Opposition to Defendants' 
letter of May 28, 1976, addressed to the Court as 
Resisting "Plaintiffs' Mction for Reargument 
Pertinent to Plaintiffs’ Motion of March 9, 1976, 
to Set Aside Stipulation of Dismissal Dated 
November il, 1974 


Plaintiffs' Notice of Appeal 


Clerk's Certificate 


